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I. Introduction

Copyright laws grant authors the right to control specific 
uses of their work and the right be compensated for those uses. 
However, not all creative works receive copyright protection. In 
the United States, to the extent that broadcasters create their 
own original programming, they receive copyright protection.1  
Nonetheless, the broadcasters do not have the right to control all 
uses of the content sent through their signals.2 To remedy this 
problem, the U.S. established a compulsory licensing scheme, 
requiring cable and satellite operators who transmit a broadcast-
er’s content through their cable systems to pay that broadcaster 
the statutory fee.3

The advent of digital technologies has increased the quan-
tity and the variety of information available to the public, as 
well as the speed the public can access that information. Such 
increases in digital technology have made it possible for pirates to 
steal broadcasters’ signals and to make the information encoded 
in those signals available on the Internet, either simultaneously 
to the broadcast of the signal (referred to as “simulcasting”) or 
at anytime upon the user’s request (referred to as “on-demand 
transmissions”, “webcasting”, or “netcasting”).4 Signal piracy is a 
problem for broadcasters because once the signal is transmitted 
to the public, it is difficult for broadcasters to control their signal 
and the content of that signal.5 

Currently, the World Intellectual Property Organization 
(“WIPO”)6 is trying to update broadcasters’ rights against signal 
pirates. The WIPO Standing Committee on Copyrights and 
Related Rights (“SCCR”) recently held conventions in Geneva, 
Switzerland to discuss with its members the possibility of draft-
ing and ratifying a treaty for broadcasters.7 This article examines 
specific provisions of the proposed Broadcast Treaty, provides 
information about the current status of the Treaty, and discusses 
how the Broadcast Treaty could help U.S. broadcasters combat 
signal piracy.

II. �International Broadcast Treaties  
Pre-dating the WIPO

The proposed Broadcast Treaty is not the first treaty related 
to international broadcast issues. One of the first international 
treaties to deal with broadcast issues, in the form of obligations, 
was the Berne Convention for the Protection of Literary and 
Artistic Works (1948 Brussels Text).8 It required that broadcast-
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ers abide by copyright law and obtain authorization from and 
pay the authors of the copyrighted works they air.9 

The first treaty to focus specifically on broadcasters’ rights 
and other related rights was the Rome Convention for the 
Protection of Performers, Producers of Phonograms, and Broad-
casting Organizations (“Rome Convention”), passed in 1961.10 
The Rome Convention established a regime for protecting 
“neighboring” or “related” rights, which are “rights neighboring 
on copyright.”11 

The Agreement on Trade-Related Aspects of Intellectual 
Property Rights (“TRIPS”), signed in 1994, provided a means 
for broadcasters to enforce their intellectual property rights with-
out expanding broadcasters’ rights.12 In 1996, WIPO adopted 
the Performers and Phonograms Treaty (“WPPT”), which 
expanded the definition of broadcasting to include both satellite 
transmissions and encrypted signals.13 

None of these treaties discuss matters relating to the theft 
of broadcasters’ signals. In an effort to establish a more uniform 
signal theft regime, the General Assembly requested that the 
SCCR put together a treaty that would protect broadcast signals 
from signal theft. 

III. WIPO Broadcast Treaty

A. Background of the Broadcast Treaty
There is much debate surrounding the Revised Basic Pro-

posal of the Broadcast Treaty. Some argue that this proposed 
Treaty grants broadcasters too many rights, effectively creating 
a new arena of intellectual property solely for broadcasters.14 
Most members of WIPO favor a signal-based approach rather 
than a rights-based approach for the Broadcast Treaty.15 The 
signal-based approach prohibits the unauthorized use of broad-
cast signals and grants broadcasters legal remedies if such an 
unauthorized use occurs. By comparison, proponents of the 
rights-based approach, who are mostly broadcasters, advocate 
the expansion of broadcasters’ rights to include “the exclusive 
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B. Provisions and Details of the Broadcast Treaty 
The Revised Basic Proposal is over one-hundred pages in 

length and contains a long list of alternative options for each of 
the proposal’s sections.30 The Revised Basic Proposal recognizes 
piracy across and within borders as a problem and addresses it as 
one of its primary concerns.31 

Article 6 of the Revised Basic Proposal explicitly states that 
the Treaty is to be signal-based rather than rights-based, provid-
ing that “[t]he protection granted under this Treaty extends only 
to signals used for the transmissions by the beneficiaries of the 
protection of this Treaty and not to works and other protected 
subject matter carried by such signals.”32 It also excludes from 
protection a “rebroadcasting, retransmission by wire or cable, 
and retransmission over computer networks,” or webcasting, by 
anyone other than the initial broadcaster.33

Article 3 of the Chairman’s most recent non-paper states 
explicitly that the Treaty protects “broadcasting organizations 

in respect to their broadcasts” and does 
“not give rise to any rights in the pro-
grams that are transmitted by broad-
casting organizations.”34 Article 6 of the 
Revised Basic Proposal, Scope of Protec-
tion, is written in terms of what the 
Treaty does not protect, specifically, it 
does not protect “mere retransmissions, 
[or] any transmissions where the time 
of the transmission and the place of its 
reception may be individually chosen 
by members of the public (on-demand 
transmissions), or any transmissions 
over computer networks (transmissions 
using the Internet Protocol, ‘webcast-
ing’, or ‘netcasting’ ).”35

The Revised Basic Proposal also 
grants broadcasters certain exclusive 

rights: the right of retransmission (Article 9),36 the right of pub-
lic communication of their broadcast (if such communication is 
made accessible upon payment of an entrance fee) (Article 10),37 
the right of fixation (Article 11),38 the right of reproduction 
(Article 12),39 the right of distribution (Article 13),40 the right to 
authorize transmission of their broadcast (Article 14),41 and the 
right to authorize the making available to the public the fixation 
of their broadcast (Article 15).42

The last provision relevant to our discussion is Article 24, 
Provisions on Enforcement of Rights.43 This Article requires that 
members “ensure that enforcement procedures are available 
under their law so as to permit action against any act of infringe-
ment or violation of any prohibition covered by this Treaty.…”44  
This provision is important because it mandates that all mem-
bers of the Treaty pass laws to allow entities protected under 
the Treaty to seek legal action against any person or entity that 

right of authorizing the direct or indirect reproduction, in any 
manner or form, of fixations of their broadcasts,” regardless of 
whether the original signal was received legally.16 If the rights-
based approach were adopted, then those wishing to use material 
they legally receive through a broadcast signal may be required to 
receive permission from both the broadcaster and the copyright 
owner before they can use the content.17 Critics of the rights-
based approach argue that it would make it more expensive and 
time consuming for educators to use broadcasted material and 
would likely “restrict the entry of information into the 
public domain.”18 

Several countries, including the United States, 
have voiced their objections to the Revised Basic Pro-
posal.19 In response, the General Assembly decided to 
limit the scope of the Treaty to that which is necessary 
to protect broadcasters from signal theft.20 In addition, 
the General Assembly mandated that the members 
clarify any outstanding issues, specifically the scope of 
the treaty, by the end of the second meeting, scheduled 
for June 2007.21 At the January 2007 Meeting, Chair-
man of the SCCR, Jukka Liedes, surprised everyone 
by presenting a series of “non-papers,” titled such 
because they have no official authority, as an attempt 
to summarize areas of consensus on the Treaty.22 By 
circulating these non-papers, the Chairman hoped 
that instead of arguing over each detail of the Revised 
Basic Proposal, members could reach consensus on the 
more general provisions of the Treaty.23 However, when the non-
papers were presented, the delegates were not prepared to discuss 
the non-papers and many had problems with the provisions.24 

In late June, the members met again to discuss the Treaty 
under a strict mandate to reach consensus on the Treaty pro-
visions.25 In an attempt to achieve a consensus, the Chairman 
introduced another series of non-papers, which he said were 
based on his consultations with members about the Treaty.26  
These non-papers created much controversy and did not serve 
their intended purpose of encouraging consensus.27 In fact, 
the June meeting was unsuccessful because no consensus was 
reached.28 Members recommended that the General Assembly 
send the Treaty back to the SSCR’s regular session for more 
discussion.29 The General Assembly is slated to make its deci-
sion on the members’ recommendation in late September/Early 
October of 2007.
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infringes their rights. If this provision is combined with Article 
11 of the Chairman’s March 2007 Non-paper,45 it would allevi-
ate many of the problems associated with seeking legal action in 
an international infringement case. It would do so by ensuring 
that all members provide mechanisms for broadcasting organiza-
tions and other protected entities to seek recourse if their rights 
granted under the Treaty are infringed.

IV.	� Possible Effects of the Broadcast  
Treaty on Broadcast Relations in  
North America

Most broadcast signal piracy conflicts occur at the regional 
level, among bordering states. The problem is prevalent in 
Europe because it is a continent of many small bordering coun-
tries. Although the United States has far fewer bordering coun-
tries, it has still incurred broadcast piracy issues with Canada, 
Mexico, and the Caribbean. 

A. Signal Piracy in North America 
There are no specific laws applicable to the United States, 

Canada, and Mexico that protect broadcasters from pirates and 
give broadcasters a right to seek legal action. Although these 
three countries joined together in a regional trade agreement, 
the North American Free Trade Agreement (“NAFTA”), the 
Agreement leaves much unsaid about broadcast signals and 
signal piracy. However, the Canada-U.S. Free Trade Agreement 
(“FTA”), which was passed by the U.S and Canada in 1987, 
addresses the issue of signal piracy. 46 Section 2006 (2)(b) of the 
FTA explicitly proscribes signal theft, providing that:47 

[W]here the original transmission of the program is 
carried in signals intended for free, over-the-air reception 
by the general public, willful retransmission in altered 
form or non-simultaneous retransmission of signals carry-
ing a copyright holder’s program shall be permitted only 
with the authorization of the holder of copyright in the 
program.48

In drafting the FTA, the United States was particularly 
concerned about protecting its broadcasters from signal theft, 
because at that time America “was the largest producer of televi-
sion programs…[and] Canadian cable companies…prior to the 
FTA, were picking up the American signals and rebroadcasting 
them within Canada absent the payment of any royalty fee.”49  
The FTA set in place a compulsory licensing regime, which at 

There are no specific laws applicable to 

the United States, Canada, and Mexico that 

protect broadcasters from pirates and give 

broadcasters a right to seek legal action.

least ensured that American broadcasters would be paid for the 
rebroadcasting of their signals into Canada. 	

Soon after signing the FTA, the United States, Mexico, and 
Canada entered into a multilateral trade agreement, NAFTA.50  
Article 103 of NAFTA states that in the event of inconsisten-
cies with other treaties, NAFTA prevails, which indicates that 
NAFTA rules over the FTA.51 However, because NAFTA does 
not directly touch on broadcast signal theft, this clause did not 
affect the FTA’s provision on broadcast signal piracy and the 
compulsory license. In fact, the United States and Canada still 
abide by the compulsory licensing system established by the 
FTA. 

Although NAFTA did not solve or take into account any 
broadcast signal theft problems among its members, it did 
account for intellectual property protection.52 Article 1701 
provides that “[e]ach party shall provide in its territory to the 
national of another Party adequate and effective protection and 
enforcement of intellectual property rights. …”53 There is vigor-
ous debate about the meanings of “adequate” and “effective.” 
In theory, this provision is supposed to protect all intellectual 
property holders’ rights in their works. While there are other 
U.S. laws on signal piracy, Canada and Mexico are under no 
obligation to follow these or any other U.S. law; therefore, there 
is no guarantee that a U.S. court will have jurisdiction over any 
foreign infringers.54

	 A major North American signal theft dispute occurred 
between a Canadian Internet company, iCraveTv, and sev-
eral major U.S. broadcasters.55 In November 1999, iCraveTv 
retransmitted, digitized, and streamed on the Internet the signal 
of seventeen different broadcasters so that iCraveTv users could 
directly access those broadcasts on their personal computers.56 
The U.S. broadcasters involved were, NBC, ABC, PBS, and 
WB. iCraveTv picked up the signals of these broadcasters 
through an antennae on top of a building in Toronto.57 
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broadcasting organizations “treatment no 
less favorable than it accords to its own 
broadcasting organization in respect of 
the application of the rights recognized 
expressly under the Treaty.”68

Deciding which alternative to choose 
is significant because each one requires a 
member to accord a different level or pro-
tection to other member’s broadcasting 
organizations; with Alternative K provid-
ing the most protection and Alternative 
VV providing the least protection. Any 
of these provisions, in combination with 
Article 11 of the Chairman’s non-paper, 
which requires members to provide for at 
least one, if not two, means to implement 

protection of the rights granted in the Treaty, would equip all 
members with the necessary enforcement mechanisms to combat 
signal piracy.69

V. Conclusion

WIPO’s SCCR recently held a convention to draft a 
Broadcast Treaty. The Broadcast Treaty has been met with much 
opposition. The members have been unable to reach consensus 
on how much protection to grant broadcasters. Many groups 
have publicly vocalized their opposition to the proposed Treaty, 
stating that that it grants broadcasters new exclusive rights in 
their transmissions for twenty years, even if the broadcasters do 
not have a right to the content sent in that transmission.70 These 
opponents assert that this broad right may limit “legitimate, fair 
use” of content and “may also have the effect of restricting the 
rights of the underlying content owners.”71 To address these 
concerns, the U.S. successfully persuaded the General Assembly 
to narrow the scope of the Treaty to those provisions which are 
necessary to protect broadcasters’ signals” from theft. 

Currently, the proposed Treaty has adopted a signal-based 
approach where member countries must protect other members’ 
broadcast signals and must provide adequate legal remedies for 
piracy occurring in their country.72 The mandate that countries 
provide adequate legal remedies is essential for all members and 
their broadcasters, including the U.S., to combat signal piracy.

The future of the Broadcast Treaty is uncertain to say the 
least. In late June, unable to reach any sort of agreement on the 
Treaty, members decided the best course of action was to send 
the Treaty back to the SCCR’s regular session for more discus-
sion.73 If no agreement is reached, then broadcasters may have to 
look for alternate means of protecting their signals from pirates. 
Considering the amount of time and discussion that members 
and other interested parties have spent on this issue, it is difficult 
to foresee the members reaching any sort of agreement on the 
Treaty anytime soon.

Although iCraveTv’s activities were 
legal in Canada, they were illegal in the 
United States.58 In an attempt to protect 
itself from any liability, iCraveTv has its 
users click on several different agreements 
stating that they were located in Canada, 
and required its users to enter in a Cana-
dian area code.59 The U.S. broadcasters 
brought a copyright infringement suit, 
and rather than defending themselves on 
foreign soil, iCraveTv settled.60

Copyright piracy has also been a per-
vasive problem in Mexico.61 One reason 
that piracy is so widespread in Mexico is 
that the Mexican government has failed to 
provide copyright holders with adequate 
legal remedies to enforce their rights.62 Even though Mexico 
is a member to the WIPO Performers and Phonograms and 
WIPO Copyright Treaties, Mexico views those treaties as self-
executing and has not made affirmative efforts to pass laws to 
enforce the protections and rights granted in those treaties.63 
Although Mexico may fail to implement the Broadcast Treaty, 
such a scenario seems unlikely based on Article 11 of the Chair-
man’s non-papers, which specifically mandates that the member 
countries pass certain laws to protect all members’ broadcasting 
organizations from infringement.64 This clause may be the key 
for all U.S. copyright holders and broadcasters in enforcing their 
rights against any infringement occurring in Mexico.

One reason that piracy is so widespread 

in Mexico is that the Mexican 

government has failed to provide copyright 

holders with adequate legal remedies to 

enforce their rights.

BLB

The Broadcast Treaty may help answer some of the ques-
tions that NAFTA left unanswered in terms of broadcast signal 
piracy. Article 8 of the Revised Basic Proposal deals with national 
treatment, which is how members must treat each others’ broad-
casting organizations.65 The Revised Basic Proposal contains 
three different alternatives for national treatment. The first alter-
native, Alternative J, only requires a member to grant to other 
members the rights granted in the Treaty.66 The second alterna-
tive, Alternative K, requires a member to extend to other mem-
bers’ broadcasting organizations any rights that it currently or 
may “hereafter grant to [its] nationals.”67 The third alternative, 
Alternative VV, mandates that a member accord other members’ 
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