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over of a U.S. company 
upon finding that the 
transaction could affect 
U.S. national security.29 
The provision created an 
independent committee, 
the Committee of Foreign 
Investments in the United 
States (CFIUS), to inves-
tigate companies that wish 
to invest in the U.S. and 
report to the President 
with a recommendation.30 
CFIUS consists of twelve 

members, including one member each from the Departments 
of Treasury,31 Commerce, Defense, Homeland Security, Justice, 
and State; and six from the Executive Office of the President,32 

including representatives of the Council of Economic Advisors, 
Office of the Trade Representative, Office of Management and 
Budget, National Economic Council, National Security Coun-
cil, and Office of Science and Technology Policy.33 Based on 
the recommendation of this committee, the President decides 
whether to allow or to prohibit incoming FDI.34 

In order for the NSEA in India to have the desired effect, 
the government should use Exon-Florio and CFIUS as a frame-
work and improve on them to match India’s needs. Incorporat-
ing an NSEA structure based off the successful but improvable 
Exon-Florio provision would be an acceptable way to form the 
NSEA while demonstrating India’s desire to protect national 
security and to foster FDI.35 The major concerns in India in 
creating the NSEA arise from governmental corruption, a lack 
of transparency, arbitrariness of FDI denial, and the over-milita-
rization of the selection process.36 

C. Suggestions for Improving FDI in India
India should adopt certain ideas from Exon-Florio, but in 

order to address Indian concerns, the government should enact 
changes that would improve the FDI selection process. First, as 
Exon-Florio created CFIUS, the NSEA should have a provision 
that forms a committee to manage and to review FDI propos-
als.37 In order to calm fears in India that this type of regime 
would give the bureaucracy too much control over the FDI 
approval process,38 a CFIUS-type committee would reduce the 
red tape and streamline all security related FDI proposals to this 
one group of diverse entities, which would include representative 
from the various agencies which currently make such decisions 
independently. This would allow investors to understand the 
review process and to make inquiries if desired. 

The resulting predictability and openness would remove 
barriers to foreign investment because companies would be bet-
ter prepared to draft successful proposals. Additionally, including 

R. Seshasayee, President of the Confederation 
of Indian Industry (CII), and B. Praphakar, 
President of the Indo-American Chamber of 
Commerce, argue that because of the specific-
ity that NSEA deals with the affected sectors 
and industries, transparency in the review pro-
cess, and accountability of the decision makers 
embedded into the legislation, enactment will 
pose little risk to FDI inflow.17 This prevents 
corrupt activities among those on the approval 
committee and allows for a fair and open 
national security review process. 

Despite the potential benefits of the 
NSEA, the Government of India must quell 
political concerns from government and corporate officials who 
have expressed fear that the NSEA review process will complicate 
approval procedures and create further obstacles for companies 
hoping to invest in India.18 These same officials are apprehensive 
that the intelligence community and the military would take 
charge of economic policy.19 They fear that because national 
security is the focus of NSEA review, intelligence officials 
will have input on FDI decisions.20 Such scrutiny from non-
economic experts may deter the amount of investment entering 
India.21 Above all, these individuals have expressed concern that 
the NSEA was not well negotiated.22 In response to these con-
cerns, commentators have proposed suggestions to modify the 
NSEA in a manner that can mitigate these concerns.23

“In order to maintain the goal of the NSEA 

as being a guardian, not regulator, of FDI, 

the FDI security reviews must be narrowly 

focused on the actual threats to India.”

B. Implementation of the NSEA
In order to maintain the goal of the NSEA as being a guard-

ian, not regulator, of FDI, the FDI security reviews must be nar-
rowly focused on the actual threats to India.24 Additionally, for 
the characteristics that the above interviewees support,25 India 
may be well-served by adopting and improving upon the frame-
work of a similar law passed in the United States: The Exon-
Florio provision to the Defense Production Act (Exon-Florio).26 
NSEA legislation similar to Exon-Florio would offer India’s FDI 
regime stability and clout due to the United States’ experience in 
implementing such legislation and would have the added effect 
of improving trade relations between India and the US.27

Exon-Florio controls FDI in the United States.28 The 
provision gives the President of the United States the right to 
suspend or prohibit any foreign acquisition, merger, or take-
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process to different divisions within the government.51 Due to 
a change in the law signed by President Bush on July 26, 2007, 
beginning October 24, 2007, Congress will receive a yearly 
report from CFIUS and will have the authority to require brief-
ings on any transactions.52 Similar Parliamentary oversight of 
NSEA reviews in India would be essential to check the actions 
of the Prime Minister and the NSEA committee, ensuring an 
open process.

The NSEA, however, must offer the Parliament more over-
sight responsibility than Exon-Florio offers the U.S. Congress.53 

Failures of CFIUS to report to Congress highlight the need for 
proper accountability and transparency. The U.S. Congress has 
proposed that more detailed reports be given to them every quar-
ter to allow them to monitor the President’s final decisions.54  
If India constructs the NSEA similarly to Exon-Florio, similar 
monitoring might counter the security review process and hinder 
FDI.55 As the purpose is to facilitate fast and open review, Par-
liamentary oversight should not be substituted for Parliamentary 

approval.56 The NSEA must adopt 
rules that require more oversight 
powers to the Parliament via more 
frequent reports or testimony so 
it can oversee NSEA actions and 
improve on them as they see fit.57 
Annual reports as required in the 
new law may fare better for the 
United States, and India should 
consider this example, however, 

with a stringent enforcement policy to ensure that the reports are 
actually filed (to avoid the United States’ non-reporting issue). 

By adopting these measures from Exon-Florio and improving 
on some of them, the National Security Exception Act will adopt 
the best provisions from the United States while addressing the 
concerns voiced by Indian officials. Speed, accountability, trans- 
parency, corruption, and arbitrariness will be dealt with while 
welcoming FDI. As CFIUS and Exon-Florio have generally been 
effective tools to protect national security, the NSEA can remove 
the deterrent effect of India’s current protection procedures.

Conclusion
India is in dire need of FDI in order to expand and    

become a Southeast Asian and global economic power. How-                
ever, it is imperative that India strike a fair balance between 
protecting national security and inviting investment. The United 
States mimics India’s concerns and has created a working 
mechanism to meet this balance, and although it requires some 
improvement, the US system is a solid starting point for India. 
The NSEA has the potential to meet the needs of both India’s 
businesses and citizens, and adopting the NSEA will only add to 
India’s presence in the world as a bastion for economic growth 
and leadership. 

diverse interests in the decision making process addresses con-
cerns in India that responsibility for FDI approval would pass 
to the military exclusively. For example, although the CFIUS in 
the United States incorporates officials from the State, Defense, 
and Homeland Security departments, it is always headed by the 
Treasury Department.39 This maintains the focus of CFIUS as 
an investment-based committee rather than one centered on 
intelligence and defense.40 The primary goal of Exon-Florio is to 
maintain the United States’ attractiveness to FDI while protect-
ing the country from security threats; similarly, an Indian coun-
terpart to CFIUS headed by the Commerce Ministry, Finance 
Ministry, or an official from the Reserve Bank of India41 would 
protect FDI review process from undue military influence and 
protect the mission of the NSEA: to maintain India’s security 
while encouraging FDI.42 

Second, the arbitrariness of the current Indian FDI review 
process is a natural deterrent to FDI. Although India has 
begun to reform FDI policies,43 India is combating a poor FDI 
image partly because it has 
allegedly exhibited a refusal 
to accept investment from 
specific countries like Chi-
na.44 Indian officials worry 
that without specificity in the 
NSEA regarding FDI review, 
the system would not be 
predictable enough to invite 
investment.45 To counter this 
fear, the NSEA will need to delineate specifically which sectors 
and industries on which the government will focus. The U.S. 
has identified certain industries that require CFIUS review such 
as power, banking, aircraft, maritime, and natural resources. 
However, India needs to go beyond the Exon-Florio rules46 
because although the U.S. maintains specificity it does not 
define “National Security,”47 a weakness which removes some of 
the predictability it is intended to promote48 and unnecessarily 
widens the scope of industries subject to CFIUS review. For the 
NSEA to maintain strength and predictability, India should spe-
cifically designate industry sectors critical to National Security to 
enable a less arbitrary system of security review and to lower the 
risk of unnecessarily deterring investment.

Third, the Indian Government must confront the lack of 
transparency and presence of substantial government corruption 
that may hinder effective implementation of the NSEA. Cur-
rently, the Indian government experiences many instances of 
corruption in the form of bribes and self-interest actions,49 and 
there needs to be accountability when performing the NSEA 
reviews in order to produce a fair system. The CFIUS procedure 
required the committee to send reports to Congress every four 
years and a report after each presidential decision made based on 
the CFIUS recommendations,50 which opened up the CFIUS 

“The NSEA must adopt rules that require 

more oversight powers to the Parliament 

via more frequent reports or testimony 

so it can oversee NSEA actions and improve 

on them as they see fit.” 
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