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(4) Responsibility for Conformity Assessment  
by Non-Governmental Bodies

The fourth question is whether Members are responsible for 
conformity assessment procedures operated by “non-governmental 
bodies.” In the unlikely event that supermarket labeling schemes 
fall within the Code, would a Member bear responsibility under 
the Code for such schemes? Again, the answer is probably “no.”

The Code is silent with respect to conformity assessment, 
but this subject is addressed, albeit unsatisfactorily, in Article 8 
of the Agreement. Article 8 requires Members to take “reason-
able measures” to ensure that non-governmental bodies within 
their territories that operate conformity assessment procedures 
comply with the provisions of Articles 5 and 6.23 Article 8 also 
prohibits Members from requiring or encouraging such bodies 
to act in a manner inconsistent with the provisions of Articles 
5 and 6. 

Yet, there are at least three prob-
lems. First, Article 8 provides no indi-
cation of what “reasonable measures” 
are. Second, the scope of Article 8 with 
respect to standards appears limited 
to the activities of non-governmental 
bodies that have accepted the Code. 
Third, while Members must take rea-
sonable measures to ensure that non-
governmental bodies comply with 
Articles 5 and 6, the obligations in 
Articles 5 and 6 only rest on central 
government bodies. This reference is 
therefore either meaningless within the context of standards, or 
the Members intended that “non-governmental bodies” stand in 
the same position as “central government bodies.” In fact, the 
Members’ intention was probably the latter, but the language 
is unclear. Regardless, for the reasons enumerated above and in 
the previous sections, it is unlikely that WTO Members would 
bear responsibility under the Code for the conformity assessment 
procedures of organizations (e.g., supermarkets, Bio Suisse and 
the Soil Association) pursued in conjunction with their private 
environmental and organic labeling schemes.

Conclusions
Important gaps exist in the TBT Agreement with respect 

to the treatment of private labeling schemes, including those of 
supermarkets and private organic certification organizations. It 
is probable that most private sector labeling schemes fall outside 
the Code of Good Practice and that Members are not responsible 

under the Code for these pri-
vate sector activities. As a result, 
such labeling schemes will be less 
transparent (not notified to WTO 
Members) and less uniform (not 
based on international standards). 
They will also be more likely 
to confuse consumers, result in 
protectionism by distorting inter-
national trade in favor of local 
producers and disadvantage devel-
oping countries.

Important gaps exist in the TBT Agreement 

with respect to the treatment of private 

labeling schemes, including those 

of supermarkets and private organic 

certification organizations.
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