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Consumers are increas-
ingly faced with 
supermarket labels 

that reflect whether a product 
meets various environmental 
criteria, whether it is organic, 
whether and how far it was 
air-freighted (Air Miles), and 
some supermarkets are debat-
ing whether to label the dis-
tance that produce has traveled 
from its source (Food Miles).2 
In addition to being shrewd 
marketing schemes, these pri-
vate labeling and certification 
schemes often have protec-
tionist motives. For example, 
in Switzerland, “Bio Suisse” 

refuses to grant “organic” certification for products imported by 
air.3 Hence, the “Bio Suisse” scheme favors Swiss farmers and 
their neighbors, to the detriment of more distant developing 
countries. Likewise, in the United Kingdom, the Soil Association 
is examining whether to assess the impact of airfreight when it 
grants its “organic” certification.4 The result would also be the 
same—protection of local farmers. 

Supermarkets in the United Kingdom are in the forefront 
of this effort and claim to be targeting health and environmen-
tal concerns, particularly climate change. Is this really the case? 
This article summarizes policy implications that arise from pri-
vate labeling schemes and identifies “gaps” in the World Trade 
Organization (WTO) Agreement on Technical Barriers to Trade 
(TBT Agreement)5 that may result in private labeling schemes 
falling outside TBT disciplines.

Policy Issues
Private labeling schemes—including supermarket labeling 

schemes—exist for legitimate objectives such as environmental 
protection, but also to further protectionism. They raise several 
policy issues:

1	 Neutrality: Private labeling schemes are seldom neu-
tral and often support commercial or special interests. 
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For example, while the Bio Suisse scheme and the Soil 
Association proposal appear neutral on their surface, both 
emphasize a sensitive portion of a product’s life-cycle6 
that appeals to local agricultural producers.7 

2	Effect on developing countries: By emphasizing one stage 
in a product’s life-cycle, private labeling schemes, includ-
ing those based on Air Miles and Food Miles, provide a 
misleading view of a product’s environmental implica-
tions. When environmental and organic labeling schemes 
take transport considerations into account, the result is 
often de facto discrimination against exports from devel-
oping country farmers. Such schemes may therefore cause 
economic damage that leads to other environmental 
problems.8 

3	 Evaluation of relevant criteria: Sophisticated environ-
mental labeling schemes depend upon an assessment 
of a product’s entire life cycle. This is a new form of 
accounting without a generally accepted methodology. 
Should certain phases in a life-cycle analysis receive 
greater weight for accounting purposes? How does one 
evaluate transport-related criteria which may discriminate 
against imports? How does one evaluate products pro-
duced using polluting or non-renewable forms of energy? 
Potential considerations include emissions from: farm 
equipment, plants manufacturing fertilizer, pesticides 
and greenhouses; fuel to heat greenhouses, emissions 
from vehicles used by employees to get to the farm and 
their manufacturing jobs, and landfill emissions from 
associated waste. The list is almost endless, however, and 
the risk exists that without agreed accounting standards 
consumers will face deceptive labeling practices. 

4	 Effectiveness: Private labeling is an imperfect tool to 
address environmental problems. Private labels usually 

Private labeling schemes—including 

supermarket labeling schemes—exist for 

legitimate objectives such as environmental 

protection, but also to further protectionism. 



 B u s i n e s s  L a w  B r i e f  |  F a l l  2 0 0 7 1 1

focus on narrow issues, only influence a limited number 
of consumers, and fail to provide a comprehensive regime 
to address environmental concerns. For example, schemes 
such as Food Miles and Air Miles are not as effective as 
taxes and other pricing policies to force polluters (and 
ultimately consumers) to bear the full cost of pollution. 

Legal Issues
The TBT Agreement is the most specific of the WTO’s 

“covered agreements” applicable to environmental and organic 
labeling schemes. It governs mandatory “technical regulations,” 
voluntary “standards” and “conformity assessment” (testing) cov-
ering a wide range of goods. If applicable, a WTO panel seized 
with a labeling dispute would turn first to this Agreement before 
addressing GATT issues.9 

Compliance with a private labeling scheme is almost always 
voluntary. If a scheme falls within the TBT Agreement, Article 
4 and Annex 3 (the Code of Good 
Practice for the Preparation, Adop-
tion and Application of Standards) 
would be applicable. Standard-
izing bodies that are bound by 
the Code or have accepted its 
obligations are required to accord 
most-favored-nation and national 
treatment to like products.10 Their 
standards must not create unnec-
essary obstacles to international 
trade,11 and they are required to 
use relevant international stan-
dards when they exist or their 
completion is imminent.12 

Article 4 provides that central government standardizing 
bodies are bound by the Code and that other standardizing 
bodies have the option to accept and apply the Code. Members 
are obligated to take “reasonable measures” to assure compli-
ance with the Code by regional, local and non-governmental 
“standardizing bodies.” Nevertheless, Members are responsible 
for the compliance of standardizing bodies whether or not a 
standardizing body has accepted the Code. The important term 
is “standardizing bodies.” Members have no responsibility under 
Article 4 if the body in question is not a “standardizing body.” 

Four TBT issues with relevance to private labeling schemes 
are discussed: (1) whether product labels reflecting non-product-
related processes and production methods (NPR-PPMS) fall 
within the Code, (2) whether private bodies are promulgating 
“standards” and qualify as “standardization bodies,” (3) whether 
private standardization bodies qualify as non-governmental bod-
ies, and (4) whether Members have responsibility for conformity 
assessment procedures operated by non-governmental bodies.

(1) The PPM Question
If a production or process method (PPM) causes a change 

detectable in the product itself, WTO Members classify the 
PPM as “product-related” or “incorporated.” If a PPM cannot 
be detected in the product itself, WTO Members classify it 
as “non-product-related” (“NPR-PPM”) or “unincorporated.” 
Pursuant to the WTO Agreement, Members are permitted to 
regulate manufacturing processes and production methods (e.g., 
PPMs such as factory emissions) when production occurs within 
their jurisdiction. Members are also able to regulate, subject to 
conditions set forth in the TBT and GATT Agreements, the 
transport, use and disposal of goods within their territory. Con-
troversy arises when a Member applies its laws to influence the 
production or transport of a product (NPR-PPMs) outside its 
jurisdiction.13 

Does the TBT Agreement apply to NPR-PPMs? This ques-
tion is of environmental importance as pollution is emitted 

in the production and transport 
of many products. If NPR-PPMs 
fall within the TBT Agreement, 
Members could condition import 
on compliance with technical 
regulations governing NPR-PPMs 
(subject to TBT disciplines). Like-
wise, voluntary labeling standards 
applicable to NPR-PPMs could be 
subject to the Code. 

Uncertainty related to the 
application of the TBT Agreement 
is a result of ambiguity in the defi-
nitions of a “technical regulation” 
and a “standard” in Annex 1 of 

the Agreement. Annex 1(1) and Annex 1(2) both use the phrase 
“related production methods” in their first sentence, but fail to 
use the term “related” in their second sentences which governs 
the “labeling” of a product, process or production method.14 
This omission leaves room to argue that labeling requirements 
need not be “product-related.”

The interpretation accepted by most WTO Members is 
that Annex 1(1) and (2) signify that only “product-related” 
PPMs are covered by the TBT Agreement, and that only labeling 
requirements that are product-related fall within the Agreement, 
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Are supermarkets, Bio Suisse and the Soil Association 
promulgating “standards” within the meaning of the Code? No 
WTO case has examined this question, but the answer is almost 
certainly “no.” Although these companies put their criteria in 
writing, they are unlikely to meet the six requirements of a 
“recognized body” proposed above.18 Instead, their activities are 
commercial in nature—directed at product marketing. Are these 
entities “standardizing bodies” entitled to accept the Code within 
the meaning of TBT Annex 3:B? Again, the answer is probably 
“no.” Although the term “standardizing bodies” is used more 
than 55 times in the TBT Agreement without a precise defini-
tion, the related terms, “standard,” “standardization body,” and 
“body,” are each defined, albeit not well, and the different types 
of bodies are identified in Annex 3:B.19 If an organization or 
business is not promulgating “standards” within the definition 

of Annex 1(2), it is unlikely that a WTO panel 
would classify it as a standardizing bodies. If an 
organization or business does not have “recognized 
activities” in standardization based on the criteria 

enumerated above, a WTO panel is unlikely to 
deem it a standardizing body for TBT purposes.

(3) Scope of the Code with respect to  
Non-Government Bodies 

The third question is whether supermar-
kets and private certification entities such 
as Bio Suisse and the Soil Association are 
“non-governmental bodies” pursuant to 
Annex 1(8). The answer again is probably 
“no,” but Annex 1(8) is poorly drafted 
and it is difficult to say with certainty. 
Annex 3:B provides that the Code is 
open to non-governmental bodies 
and approximately 70 non-govern-

ment bodies have notified their acceptance of 
the Code.20 However the definition of a “non-
governmental body” in Annex 1(8) is vague: a 
“Body other than a central government body 
or a local government body, including a non-
governmental body which has legal power to 
enforce a technical regulation.” Does para-
graph 8 cover all “bodies” 21 or only bodies 
that have the power to enforce a technical regu-
lation? If so, then the second clause (“includ-
ing a…”) has no meaning. A comma could be 
read into the otherwise meaningless second 

clause (before “which”) resulting in a definition establishing that 
“non-governmental bod[ies]” must have legal power to enforce 
a technical regulation for the Code to apply.22 The latter inter-
pretation is preferable but would limit the scope of the Code, 
excluding supermarket and other private labeling schemes.

however, this point remains open to debate and is a source of 
contention among Members.15 No WTO disputes have exam-
ined whether NPR-PPMs fall within the TBT Agreement. The 
Article 21.5 decision in United States—Shrimp approved without 
relevant discussion a U.S. import ban against Malaysian shrimp 
based on an NPR-PPM, but like earlier decisions 
the Shrimp case did not offer guidance regarding the 
interpretation of the TBT Agreement, and avoids 
comments on the underlying PPM issue.16 

(2) Questions Related to “Standards” and  
“Standardization Bodies”

What is a “standard” and what are “standardiza-
tion bodies” for purposes of the Code? The defini-
tion of a “standard” in Annex 1(2) uses the phrase 
“document approved by a recognized body,” 
meaning that a standard must be reduced to 
writing. The phrase “recognized body” is 
undefined and the TBT Agreement does not 
state who must recognize such bodies. If a 
WTO panel is called upon to determine 
whether an entity is a recognized standard-
ization body, it will first ascertain whether 
the entity is identified in the WTO 
Agreement as a standardization body (e.g., 
ISO, IEC, IOE, Codex Alimentarius and the 
IPPC). If not, the panel will consider whether 
the entity falls within the scope of paragraphs 
4-8 of TBT Annex 1 defining international, 
regional, central, local and non-governmental 
standardization bodies. For an entity not iden-
tified in the WTO Agreement, a panel is 
likely to determine whether the entity is: (i) 
recognized by one or more WTO Members as 
a standardization body, (ii) involved with the 
activities of international standardization orga-
nizations (ISO, IEC, etc.), (iii) open to involvement from other 
WTO Members, and (iv) has accepted the Code. It will also 
determine (v) whether any WTO Members apply “standards” 
promulgated by the entity, and (vi) if the aim of its “standards” 
further a legitimate objective within TBT Article 2.2.17 
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(4) Responsibility for Conformity Assessment  
by Non-Governmental Bodies

The fourth question is whether Members are responsible for 
conformity assessment procedures operated by “non-governmental 
bodies.” In the unlikely event that supermarket labeling schemes 
fall within the Code, would a Member bear responsibility under 
the Code for such schemes? Again, the answer is probably “no.”

The Code is silent with respect to conformity assessment, 
but this subject is addressed, albeit unsatisfactorily, in Article 8 
of the Agreement. Article 8 requires Members to take “reason-
able measures” to ensure that non-governmental bodies within 
their territories that operate conformity assessment procedures 
comply with the provisions of Articles 5 and 6.23 Article 8 also 
prohibits Members from requiring or encouraging such bodies 
to act in a manner inconsistent with the provisions of Articles 
5 and 6. 

Yet, there are at least three prob-
lems. First, Article 8 provides no indi-
cation of what “reasonable measures” 
are. Second, the scope of Article 8 with 
respect to standards appears limited 
to the activities of non-governmental 
bodies that have accepted the Code. 
Third, while Members must take rea-
sonable measures to ensure that non-
governmental bodies comply with 
Articles 5 and 6, the obligations in 
Articles 5 and 6 only rest on central 
government bodies. This reference is 
therefore either meaningless within the context of standards, or 
the Members intended that “non-governmental bodies” stand in 
the same position as “central government bodies.” In fact, the 
Members’ intention was probably the latter, but the language 
is unclear. Regardless, for the reasons enumerated above and in 
the previous sections, it is unlikely that WTO Members would 
bear responsibility under the Code for the conformity assessment 
procedures of organizations (e.g., supermarkets, Bio Suisse and 
the Soil Association) pursued in conjunction with their private 
environmental and organic labeling schemes.

Conclusions
Important gaps exist in the TBT Agreement with respect 

to the treatment of private labeling schemes, including those of 
supermarkets and private organic certification organizations. It 
is probable that most private sector labeling schemes fall outside 
the Code of Good Practice and that Members are not responsible 

under the Code for these pri-
vate sector activities. As a result, 
such labeling schemes will be less 
transparent (not notified to WTO 
Members) and less uniform (not 
based on international standards). 
They will also be more likely 
to confuse consumers, result in 
protectionism by distorting inter-
national trade in favor of local 
producers and disadvantage devel-
oping countries.

Important gaps exist in the TBT Agreement 
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