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Amended Rule 26 

The amended Rule 26 brought about significant changes in 
comparison to its predecessor. First, the amended rule removes 
the need to ask interrogatories to the opposition’s expert to 
learn of the subject matter of the expert’s testimony. Instead, 
Rule 26(a)(2)(B) requires opposing parties to disclose certain 
expert-related material The material that is provided by 
each expert is known as the expert’s report, and it 
must be disclosed without the need for any 
discovery requests. The report require-
ment applies to any “witness who 
is retained or specially employed 
to provide expert testimony in 
the case or whose duties as an 
employee of the party regu-
larly involve giving expert 
testimony.” Moreover, 
Rule 26(b) allows a party 
to depose the opposition’s 
expert and requires that the 
expert provide his or her 
report prior to the taking of 
the deposition. 

Second, under the previ-
ous rule, a party could only seek 
“facts known and opinions known” 
by the experts through the use of inter-
rogatories. This meant that only information 
“relied upon” by the expert was discoverable.4 
However, under amended Rule 26, an expert’s report must dis-
close all data and other information “considered by the witness 
in forming his opinions.”5 The word “considered” is broader 
than the term “relied upon,” thus requiring the disclosure of all 
information read and produced by the expert.6 This includes all 
draft expert reports created by the expert witness.7 “The opin-
ions expressed in expert reports, whether now ‘deleted’ or not, 
are clearly subject to examination.… That [the expert] does not 
now rely on those opinions does not exclude such opinions from 
the scope of proper examination.”8 The amended rule has been 
interpreted by courts to require experts to disclose all the “docu-
ments the expert generated or examined in the process of form-
ing those opinions.”9 Similarly, “courts have defined the scope 
of the rule to allow disclosure of drafts of reports or memoranda 
experts have generated as they develop the opinion they will 
present at trial.”10 

Third, as explained above, under the previous Rule 26, 
courts were split as to whether information provided by an 
attorney to a reviewing expert must be disclosed. Although, the 
amended Rule 26 provides for automatic discovery of an expert 
report, it failed to solve the inherent tension that lies between 

the work-product doctrine, as articulated by the Supreme Court 
in Hickman v. Taylor,11 and automatic discovery of all informa-
tion considered by a reviewing expert. In Hickman, the Supreme 
Court noted that the work-product doctrine is a basis for pre-
cluding discovery of attorney-generated work in anticipation of 
litigation. The Court stated: 

	 [I]t is essential that a lawyer work with a certain degree 
of privacy, free from unnecessary intrusion by 

opposing parties and their counsel. Proper 
preparation of a client’s case demands 

that he assemble information, sift 
what he considers to be rel-

evant from irrelevant facts, 
prepare his legal theories 
and plan his strategy with-
out undue and needless 
interference… Were 
such materials open to 
opposing counsel on 
mere demand, much of 
what is now put down 

in writing would remain 
unwritten. An attorney’s 

thoughts, heretofore invio-
late, would not be his own. 

Inefficiency, unfairness and 
sharp practices would inevitably 

develop in the giving of legal advice 
and in preparation of cases for trial. The 

effect on the legal profession would be demoralizing. 
And the interests of the clients and cause of justice would 
be poorly served.12 

An exception to the rule applies only if a party can demon-
strate particularized need and undue hardship in obtaining the 
information from other sources.13 Later, the Court recognized 
that extra care should be taken to protect an attorney’s mental 
impressions, conclusions, opinions and legal theories.14 This 
particular category of work is frequently referred to as “opinion-
work product.” 

The 1993 amendments to the Rule should have resolved 
the differences in practice concerning expert disclosure. The 
amended Rule 26 states that experts must disclose in a report a 
“complete statement of all opinions to be expressed and the basis 
and reasons therefore; the data or other information considered 
by the witness in forming the opinions.…”15 Regarding this 
report, the Advisory Committee stated:

	 The report is to disclose the data and other information 
considered by the expert and any exhibits or charts that 
summarize or support the expert’s opinions. Given this 
obligation of disclosure, litigants should no longer be 
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Other courts have held that the 1993 Amendments to the 
Rule were “designed to mandate full disclosure of those materials 
reviewed by an expert witness, regardless of whether they consti-
tute opinion work product.”20 These courts have reasoned that: 

	 New Rule 26 and its supporting commentary reveal 
that the drafters considered that imperfect alignment 
between 26(b)(3) and 26(b)(4) und the old Rule, and 
clearly resolved it by providing the requirements of (a)(2) 
“trump” any assertion of work product or privilege.21 

able to argue that materials furnished to their experts 
to be used in forming their opinions—whether or not 
ultimately relied upon by the expert—are privileged or 
otherwise protected from disclosure when such persons 
are testifying or being deposed.16 

Despite the automatic expert disclosure requirement, Rule 
26(b)(3) retained the Hickman attorney work product limita-
tion. Specifically, the rule states that when ordering discovery of 
material prepared in anticipation of litigation, “the court shall 
protect against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative 
of a party concerning the litigation.” This tension in Rule 26 
has lead courts to ask: If an expert is provided with an attorney’s 
opinion work product, must the attorney’s opinions be produced 
along with the expert report in accordance with Rule 26(a)(2), 
or is the attorney’s opinions protected as work product as stated 
in Rule 26(b)(3). 

This question posed by the Amended Rule is the same ques-
tion asked by courts prior to the 1993 amendments. The only 
thing that has changed over the last twenty years is the argument 
astounded by legal scholars. Moreover, there is still a split among 
the courts as to whether an attorney’s “opinion work product” 
provided to a reviewing expert is discoverable material. 

Some courts hold that the information is not discoverable 
because nothing in the amended rule or the committee notes 
explicitly states that opinion work product is discoverable.17 This 
line of cases relies on the notion that the protection afforded to 
an attorney’s mental impressions and opinions by the Supreme 
Court in Hickman and codified in Rule 26(b)(3) was intended 
to apply to discovery from experts.18 Moreover, courts note that 
had the drafters of the amended rule wanted automatic discovery 
of all information provided by an attorney to a reviewing expert, 
they would have simply said so. Under the amended rule, “an 
interpretation . . . that mandates production of [opinion] work 
product disclosed to an expert would render the language in Rule 
26(b)(3) superfluous. It is a canon of construction that statutes 
should be read so far as possible to give independent effect to all 
their provisions.”19 

Despite the automatic expert disclosure 

requirement, Rule 26(b)(3) retained the 

Hickman attorney work product limitation.

Some courts hold that the information is not discoverable because nothing in the amended  

rule or the committee notes explicitly states that opinion work product is discoverable. 

Other courts have held that the 1993 

Amendments to the Rule were  

“designed to mandate full disclosure  

of those materials reviewed by an expert 

witness, regardless of whether they 

constitute opinion work product.” 

Besides making a textual argument for disclosure of opin-
ion work product, courts justify the creation of this “bright line” 
rule on policy grounds such as: “effective cross examination of 
expert witnesses will be enhanced; the policies underlying the 
work product doctrine will not be violated; and, finally, litigation 
certainty will be achieved—counsel will know exactly what docu-
ments will be subject to disclosure and can react accordingly.”22 

These courts state that there is not a conflict with the work 
product doctrine and disclosure of opinion work product. Pro-
viding opinion work product to an expert does not create “an 



 B u s i n e s s  L a w  B r i e f5 6

environment in which counsel are free to think dispassionately, 
reliably, and creatively both about the law and the evidence in 
the case and about which strategic approaches to the litigation 
are likely to be in their client’s best interests,” which is the pur-
pose of the work product doctrine.23 

Conclusion
While the Amended Rule 26 changed the scope of discov-

ery of information from expert witnesses, it failed to resolve the 
inherent conflict of whether an attorney’s opinion work product 
must be disclosed if presented to a reviewing expert.
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