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Upcoming Cases at the Supreme Court of the United States

Tellabs v. Makor Issues & Rights (06-484)
Early in the year 2000, the CEO of Tellabs, Inc. twice 

stated that its’ best product, the Titan 5500, was still maintain-
ing its growth rate even though it was ten years old. Yet on April 
6, 2000, Tellabs reduced its first quarter revenue due to a fall off 
in orders for the Titan 5500. Investors allege that the CEO of 
Tellabs was aware of this when he made his statements and sub-
sequently brought a securities fraud suit against Tellabs, its CEO 
and a number of Tellabs employees.

Under the Private Securities Litigation Reform Act of 1995 
(“PSLRA”), plaintiffs must plead with particularity the facts 
giving rise to a strong inference that the defendant acted with 
the required state of mind. The question now presented to the 

Supreme Court is whether, and to what extent, a court must 
consider or weigh competing inferences in determining whether 
a complaint asserting a claim of securities fraud has alleged facts 
sufficient to establish a “strong inference” that the defendant 
acted with scienter, as required under the PSLRA. The 7th Cir-
cuit held that when determining whether a “strong inference” 
has been pled, the court should not consider competing infer-
ences of an innocent state of mind. Six other circuits currently 
allow inferences to play a significant role. 

United States v. Atlantic Research Corp. 
 (06-562)

From 1981 to 1986 Atlantic retrofitted rocket motors 
for the United States at its Camden, Arkansas facility. Atlantic 
voluntarily cleaned up the contamination, incurring the costs of 
the clean up. Afterwards it sought to recover a portion of these 
costs from the United States based on the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act (“CER-
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Under the Private Securities Litigation 

Reform Act of 1995 (“PSLRA”), plaintiffs 

must plead with particularity the facts giving 

rise to a strong inference that the defendant 
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under § 113(f) of CERCLA, may bring 

an action against another potentially 

responsible party under § 107(a).



 B u s i n e s s  L a w  B r i e f8

eBay Inc. v. MercExchange, L.L.C.,  
126 S.Ct. 1837 (2006).

MercExchange, L.L.C., held a business method patent for 
an electronic marketplace very similar to that which eBay and 
half.com use to conduct business online. In a patent infringe-
ment suit, a jury found MercExchange’s patent valid and found 

CLA”) §§ 107(a) and 113(f ) on the theory that the United 
States was partly responsible. 

The question presented to the Supreme Court is whether 
a party that is potentially responsible for the cost of cleaning up 
property contaminated by hazardous substances under CER-
CLA, but that does not satisfy the requirements for bringing an 
action for contribution under § 113(f ) of CERCLA, may bring 
an action against another potentially responsible party under § 
107(a). The Eighth Circuit held that when a private party volun-
tarily cleans up contamination they may be held liable for, thus 
barring it from contribution under § 113, they may pursue an 
action for direct recovery or contribution under § 107, against 
another liable party. Presently there is a three to one circuit split 
on this issue, with the Second, Seventh, and Eighth Circuits 
holding that § 107(a) allows pre-enforcement contribution.

Safeco v. Burr (06-84) and  
GEICO v. Edo (06-100)

The Fair Credit Reporting Act (“FCRA”) requires those 
that use consumer credit information to notify a consumer when 
they have been treated adversely because of their credit score. 
Customers of both Safeco and GEICO Insurance claim that 
they received adverse treatment because of their credit scores, but 
failed to receive notification from the respective companies they 
did business with. 

Under FCRA, if a company negligently failed to send an 
adverse-action notice, the consumer could recover actual dam-
ages. However, if the company willfully failed to send the notice, 
the consumer could recover statutory damages and punitive 
damages. The Supreme Court combined argument of the two 
cases for each case shares the central question as to what consti-
tutes willfulness on the part of the company. Presently there is 
a split between the Third, Fourth, Fifth, Sixth, Seventh, Eighth 
and Ninth Circuits as to what is the requisite mens rea for a will-
ful violation of the FCRA. 

Customers of both Safeco and GEICO 

Insurance claim that they received adverse 

treatment because of their credit scores, 

but failed to receive notification from the 

respective companies they did business with. 

Under FCRA, if a company negligently 

failed to send an adverse-action notice, the 

consumer could recover actual damages. 

MercExchange, L.L.C., held a business 

method patent for an electronic marketplace 

very similar to that which eBay and half.com 

use to conduct business online.  

In a patent infringement suit, a jury found 

MercExchange’s patent valid and found that 

damages were appropriate.

Supreme Court of the United States
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that damages were appropriate. However, District Court denied 
MercExchange’s motion for permanent injunctive relief. The 
Federal Circuit reversed, applying a “general rule that courts will 
issue permanent injunctions against patent infringement absent 
exceptional circumstances.” 

The Supreme Court vacated and remanded, finding that 
the traditional four-factor test applied by courts of equity 
when considering whether to award permanent injunctive 
relief applies to disputes under the Patent Act. Delivering the 
unanimous opinion of the Court, Justice Thomas reasoned that 
nothing in the Patent Act implied that the courts should depart 
from the long tradition of applying equitable principles. 

Philip Morris USA v. Williams,  
127 S.Ct. 1057 (2007).

In an Oregon negligence and deceit lawsuit, a jury found 
that Jesse Williams’ death was caused by smoking and that 
Philip Morris had knowingly and falsely led him to believe that 
smoking was safe. On the charge of deceit, the Estate of Williams 
was awarded $821,000 in compensatory damages and $79.5 mil-
lion in punitive damages. The trial court later reduced the award, 
but the Oregon Court of Appeals restored it. 

The Supreme Court vacated and remanded, finding that a 
punitive damages award based in part on a jury’s desire to punish 
the defendant for harming nonparties amounted to the taking 
of property without due process. Delivering the 5–4 opinion of 
the Court, Justice Breyer reasoned, in part, that the Due Process 
Clause forbids a state to use a punitive damages award to punish 
a defendant for injuries inflicted on strangers to the litigation 
when the Defendant had no opportunity to defend against such 
a charge. 

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 
Dabit, 547 U.S. 71, 126 S.Ct. 1503 (2006).

Dabit filed a private securities fraud class action in federal 
court, invoking diversity jurisdiction to advance his state-law 
claims, that his former employer fraudulently caused him, other 
brokers, and their clients to keep their overvalued securities. The 
District Court dismissed his complaint, on the basis that the 
Securities Litigation Uniform Standards Act of 1998 (“SLUSA”) 
prohibits class actions based on state law alleging the misrep-
resentation of a material fact in connection with the sale of a 
security. The Second Circuit ruled that brokers were fraudulently 
induced to refrain or delay from selling, as opposed to not sell-
ing, and thus fell outside of SLUSA. 

The Supreme Court vacated and remanded, holding that 
the history and purpose of SLUSA’s pre-emption provision 
included kind of claim Dabit alleged. Delivering the 8-0 opinion 
of the Court (with Alito taking no part), Justice Stevens reasoned 
that due to the federal interest in protecting the integrity and 
efficiency of the national securities market, Congress to adopted 
legislation to prevent the perceived abuses of class actions. To 
prevent class actions shifting from circumventing this intent 
by taking their class actions to state court, Congress enacted 
SLUSA. 

Delivering the 5-4 opinion of the Court, 
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