














businesses to be taxed; (3) promote a fair, stable business climate
with less litigation; and (4) ensure that state and local govern-
ments are fairly compensated for services actually provided to
out-of-state businesses.”!

BATSA was introduced in each of the three previous
Congresses in 2001, 2003, and 2005 and this legislation has
enjoyed bipartisan support.”? In 2005, Congressman Goodlatte,
a Republican, and his Democratic colleague Rick Boucher intro-
duced BATSA in the House of Representatives.” In the Senate,
BATSA’s 2005 sponsor was Democratic Senator Chuck Schum-
er.”4 The House Committee Report explains that goal of the
2005 bill was to “promote[ ] interstate commerce by creating
certainty for both States and businesses to know when a business
has a taxable nexus within a State.””> To date, BATSA has yet to
be reintroduced in the 110th Congress.
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Critics of BATSA argue that creating a bright
line rule that establishes when foreign
corporations may be taxed will adversely

y

and severely affect state tax revenue.

C. BATSA Has a Marginal Impact on States

Critics of BATSA argue that creating a bright line rule
that establishes when foreign corporations may be taxed will
adversely and severely affect state tax revenue. The Con-
gressional Budget Office
(“CBO”) estimated that
enacting BATSA would
increase federal revenues
by a total of 3.1 billion
dollars over the next ten
years,’® and would cost
states and local govern-
ments approximately 3
billion dollars annually.””

BATSA’s

on states, however, likely

impact

will not be as drastic as
the raw numbers suggest.
The CBO estimated that
enacting BATSA would
result in states losing only two percent of the business activity
taxes they already collect.”® In total, states collected about 650
billion dollars in tax revenue in 2005.”% The CBO predicts that
for the year following BATSA’s enactment, states would lose less
than one percent of the total taxes they collect and three percent
of the corporate income taxes collected.3’ The states that would

r

States vigorously oppose BATSA and
other attempts to restrict their taxing
authority. They argue that BATSA will upset
settled law, encourage more litigation, and
allow companies to avoid paying business
activity taxes all together.
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be most hurt by BATSA are California, Florida, Illinois, Michi-
gan, New Jersey, New York, Pennsylvania, Tennessee, Texas, and
Washington, as these ten states collect about seventy percent of
the business activity taxes BATSA would prohibit.8!

States vigorously oppose BATSA and other attempts to
restrict their taxing authority. They argue that BATSA will upset
settled law, encourage more litigation, and allow companies to
avoid paying business activity taxes all together.®? State tax offi-
cials believe that BATSA is “an unwarranted federal intrusion
into state affairs” that will hurt small, local in-state businesses
that pay business activity taxes.33

Others are concerned that lowering state tax revenue
will negatively impact essential state services. Educators have
warned that BATSA “would impair the ability of state and local
governments to fund essential services, including education, by
constraining state authority to establish and operate revenue
systems.” %4

These concerns have
been overstated. The reason
why BATSA would elimi-
nate two percent of the
business activity taxes cur-
rently levied is because the
out-of-state businesses being
taxed have insufficient con-
tact with the taxing state
to satisfy Commerce Clause
nexus. Therefore, arguing
that BATSA should not
be enacted because it will
decrease state tax revenue is
unpersuasive since the taxes
that BATSA would elimi-

nate are unconstitutional and should have never been levied in
the first place.
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D. BATSA Should Be Enacted Because it
Establishes a Bright Line Rule for When
Foreign Corporations May Be Taxed
But Will Not Eliminate State Taxation of
Out-of-State Business

By establishing a clear bright line rule for when a foreign
corporation can and cannot be taxed,®> BATSA is likely to
reduce litigation expenses, eliminate uncertainty, and foster
interstate commerce and, thus, economic growth.86 The rational
basis for taxing businesses is that corporate taxes allow state and
local governments to recoup the money spent to provide the
privileges and benefits enjoyed by businesses. Additionally, local
business taxes help governments offset expenses for local police
protection, road maintenance, court systems, and public schools
that attract and train employees—services that directly ben-
efit local businesses and their workers. Out-of-state companies
whose contacts with a state are limited to interstate commerce,
on the other hand, do not benefit from the services they are
being taxed to support and should thus not be subjected to them.

When states impose business activity taxes on out-of-state cor-

porations, such taxes act as subsidies for in-state businesses since

the foreign companies are likely not receiving the same privileges

and benefits that intrastate businesses receive.®’
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By establishing a clear bright line rule
for when a foreign corporation can
and cannot be taxed, BATSA is likely to
reduce litigation expenses, eliminate
uncertainty, and foster interstate commerce
and, thus, economic growth.
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Conclusion

The 110th Congress should enact BATSA. As current
technology makes it easier for small businesses to sell goods and

services nationwide, and as states continue to aggressively tax
out-of-state corporations, controversies over taxation of inter-
state commerce are likely to increase. Presently, the variety of
business activity taxes levied by a myriad of jurisdictions apply-
ing an array of standards creates a regulatory burden that inhibits
interstate commerce and economic growth. By passing BATSA,
Congress may create clarity for taxation of interstate commerce,
and thereby facilitate the national economy’s continued growth.
Therefore, Congress should follow the Supreme Court’s sugges-
tion and act by establishing a bright line rule for interstate taxa-
tion that is fair to both states and businesses. With such a rule,
the American economy will continue to thrive. @&

f '.-F-.q_"."‘;-d
=
B €

Drew Newman (drew.newman@american.edu) is a third-year law student at
American Universitys Washington College of Law and is a political economy
and leadership studies graduate of Williams College, Williamstown, Mass.
Last summer, he served as a legal intern to the Clerk of the Supreme Court of
the United States. Previously, he interned for the Office of the U.S. Attorney
for the District of Columbia and U.S. District Judge John D. Bates. This fall,
he will begin clerking for the senior judges of the District of Columbia Court

of Appeals.

ENDNOTES: Drew Newman

1 Quill Corp. v. N.D., 504 U.S. 298, 313 n.6 (1992).
Compare Quill, 504 U.S. at 308 (holding that the North Dakota Office

of State Tax Commissioner could require a mail-order house with no outlets
or representatives in respondent’s state to collect use taxes simply because it
intentionally advertised directly to customers within that market), with Nat'l
Bellas Hess v. Dep’t of Revenue of Ill., 386 U.S. 753 (1967) (holding that
the state cannot impose use tax collection on a mail order house “whose only
connection with customers in the State is by common carrier or the United
States mail”), overruled in part by Quill, 504 U.S. 298.

3 See Quill, 504 U.S. at 313 n.6 (explaining the importance of ensuring

“that state taxation does not unduly burden interstate commerce” such that
it would hurt the national economy”); Bellas Hess, 386 U.S. at 759-60
(“The many variations in rates of tax, in allowable exemptions, and in
administrative and record-keeping requirements could entangle National’s
interstate business in a virtual welter of complicated obligations to local
jurisdictions with no legitimate claim to impose ‘a fair share of the cost of
the local government.”).

4 See 19 CJ.S. Corporations § 883 (2006) (defining a “foreign corpora-
tion” as “one that derives its existence solely from the laws of another state,
government, or country”).

> H.R. Rep No. 109-575, at 5 (20006).

6 See H.R. 1956, 109th Cong. § 4(2)(A) (2005) (listing other types of
taxes that may be levied by states).

7 See Bellas Hess, 386 U.S. at 759-60 (noting that the many variations in
tax rates and administrative requirements of taxation could complicate inter-
state business’ tax obligation to local jurisdictions); H.R. Rep No. 109-575,
at 4 (2006) (acknowledging the non-uniformity problem and stating that the
purpose of BATSA is to promote interstate commerce by creating certainty
for both States and businesses to know when a business has a taxable nexus
within a State).

8 See H.R. Rer No. 109-575, at 5 (2006) (“The determination of the
outer limits of State taxing power over nonresident businesses has given rise
to substantial litigation between State taxing authorities and multistate busi-
ness enterprises.”).

9 Bellas Hess, 386 U.S. at 759-60.
10 74.

Business Law Brief 51



52

1 See Quill, 504 U.S. at 312 (explaining that the Commerce Clause was
originally formed to bar state regulations which unduly burden interstate
commerce).

1214,
13 Tue FEDERALIST, Nos. 7, 11 (Alexander Hamilton).

14 See]J.C. Penny Nar'l Bank v. Johnson, 19 S.W.3d 831 (Tenn. Ct. App. Dec.
17, 1999), appeal denied, (Tenn. May 8, 2000).

15 H.R. Rep No. 109-575, at 6 (2006).
16 74.
7 Id.

18 Business Activity Tax Simplification Act of 2003: Hearing on H.R. 3220
Before the Subcomm. on Commercial and Administrative Law of the H.
Comm. on the Judiciary, 108th Cong. 8 (2004) (statement of Arthur Rosen).

Y9 Id. at 28 (statement of Lyndon William).

20 U.S. Consr. art. I, § 8; U.S. Const. amend. X1V, § 2.
2V Quill, 504 U.S. at 305.

2 d.

2 Id.
24

1Id. at 306 (stating that the Due Process Clause requires some connection
or link to be established between out-of-state individuals and businesses that it
seeks to tax).

25 Id. (citations omitted).

26 I4. at 307.

27 Id. at 303.

28 Id. at 308.

2 Id.

30 Id.

31 Id. at 312.

2 Id.

3 US. Const.art. I, § 8.

34 See Quill, 504 U.S. at 309.

3 Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977).
36 Bellas Hess, 386 U.S. at 753-55.

37 Id. at 754-55.

38 Id. at 760.

¥ Id.

40 Id. at 759.

4 Id. at 760.

42 See Id. at 759-60 (holding that mere use of the mail may not be used to

subject an out-of-state business to the state use tax because it could potentially
open the door to countless other tax liabilities as well).

4 Quill, 504 U.S. at 313.

4 See id. at 316 (noting that mail-order industry’s recent growth can be attrib-
uted to the Bellas Hess’ bright line exemption from state taxation).

4 Id. at 315-16.

4 14, (quoting Northwestern States Portland Cement Co. v. Minn., 358 U.S.
450, 457-458 (1959)) (quotations omitted).

47 Id. at 314.

48 J4. at318-19 (quoting Commw. Edison Co. v. Mont., 453 U.S. 609,
637-38 (1981) (White, J., concurring)); see also Quill, 504 U.S. at 320 (Scalia,

J., concurring) (“Congress has the final say over regulation of interstate com-
merce, and it can change the rule of Bellas Hess by simply saying so.”).

49 Quill, 504 U.S. at 318.
0 Id.
1 See Quill, 504 U.S. at 318 (“Accordingly, Congress is now free to decide

whether, when, and to what extent the States may burden interstate mail-order
concerns with a duty to collect use taxes.”).

52 Pub. L. No. 86-272, 73 Stat. 555 (1959) (codified, as amended, at 15
U.S.C. §§ 381-84 (2007)).

53 See Heublein, Inc. v. S.C., 409 U.S. 275, 280 (1972) (stating that Congress
enacted Public Law 86-272 “to allay the apprehension of businessmen that
‘mere solicitation’ would subject them to state taxation”); see also Northwestern
States, 358 U.S. at 452 (holding that out-of-state businesses may be subject to
net income taxes in certain circumstances).

5% Northwestern States, 358 U.S. at 452.

5 See Heublein, 409 U.S. at 280 (“Northwestern States Portland Cement did
not adequately specify what local activities were enough to create a ‘sufficient
nexus’ for the exercise of the State’s power to tax.”).

56 Id.
57 15 U.S.C. § 381.
58 See Heublein, 409 U.S. at 280 n.6 (citing H.R. Rep No. 86-936, at 2, n.4

(1959) and discussing Congress’ underlying concerns regarding the numerous
costs that would arise for businesses trying to comply with various tax laws of
different states).

5 Heublein, 409 U.S. at 281 (citing H.R. Rep Nos. 88-1480 (1964), 89-565
(1965), and 89-952 (1965)).

0 14,
61 H.R. Rep No. 109-575, at 7 (2006).
2 4.

0 See 15 U.S.C. § 381(a)(1) (prohibiting the imposition of state net income
taxes on “the solicitation of orders by such person, or his representative, in
such State for sales of tangible personal property, which orders are sent outside
the State for approval or rejection, and, if approved, are filled by shipment or
delivery from a point outside the State”) (emphasis added).

64 H.R. Rer No. 109-575, at 7 (2006).
0 15 U.S.C. §§ 381- 83.

6 H.R.Rep No. 109-575, at 18 (2006).
7 Id. at 9-10.

8 I4.

" See H.R. 1956, at § 3(b) (defining the parameters of physical presence).

70" See id. (enumerating excluded activities).

71 See 151 Cone. Rec. E833 (Apr. 28, 2005) (statement of Rep. Goodlatte).

72 See H.R. 1956; H.R. 3220, 108th Cong. (2003); H.R. 2526, 107th Cong.
(2001).

73 See 151 Cone. Rec. E833.
74°S. 2721, 109th Cong. (2006).
7> H.R. Rep No. 109-575, at 4 (2000).

76 See id. at 9-10 (“CBO estimates that enacting H.R. 1956 would result in
revenue losses for states and some local governments and that such losses likely
would total more than $1billion in the first full year after enactment.”).

77 Id. at 9-10 (20006).
78 14, at 10 (2006).

79 Id. at 10 (2006).

80 74 ac 10-11 (2006).
81 Id. at 11.

82 NATIONAL GOVERNORS ASSOCIATION, IMpaCT OF H.R. 1956, BUSINESS
AcrtiviTy Tax SIMPLIFICATION ACT OF 2005, ON STATES 1 (Sept. 26, 2005),
available at http://www.nga.org/Files/pdf/0509BAT.PDEF.

83 FEDERATION OF TAX ADMINISTRATORS and MULTISTATE Tax COMMISSION,
OprrOSITION TO THE BUsiNEss ActiviTy StmpLiFicATION AcT (Jul. 18, 2005).
84 National Education Association, Letter to House Judiciary Committee

(Sept. 30, 2005); see National School Boards Association, Letter to the Honor-
able E James Sensenbrenner, Jr. (Jun. 27, 2006).

8 H.R. 1956, at §§ 2-3.
86 See H.R. REP NO. 109-575, at 8 (2006) (stating that BATSA “would pro-

vide certainty regarding when a state can tax a business, providing the stability
and predictability needed by business, especially small businesses”).

87" See Business Activity Tax Simplification Act of 2003: Hearing on H.R.
3220 Before the Subcomm. on Commercial and Administrative Law of the H.
Comm. on the Judiciary, 108th Cong. 8 (2004) (statement of Arthur Rosen).

Business Law Brief



