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C.  BATSA Has a Marginal Impact on States

Critics of BATSA argue that creating a bright line rule 
that establishes when foreign corporations may be taxed will 
adversely and severely affect state tax revenue. The Con-
gressional Budget Office 
(“CBO”) estimated that 
enacting BATSA would 
increase federal revenues 
by a total of 3.1 billion 
dollars over the next ten 
years,76 and would cost 
states and local govern-
ments approximately 3 
billion dollars annually.77 

BATSA’s impact 
on states, however, likely 
will not be as drastic as 
the raw numbers suggest. 
The CBO estimated that 
enacting BATSA would 
result in states losing only two percent of the business activity 
taxes they already collect.78 In total, states collected about 650 
billion dollars in tax revenue in 2005.79 The CBO predicts that 
for the year following BATSA’s enactment, states would lose less 
than one percent of the total taxes they collect and three percent 
of the corporate income taxes collected.80 The states that would 

businesses to be taxed; (3) promote a fair, stable business climate 
with less litigation; and (4) ensure that state and local govern-
ments are fairly compensated for services actually provided to 
out-of-state businesses.71 

BATSA was introduced in each of the three previous 
Congresses in 2001, 2003, and 2005 and this legislation has 
enjoyed bipartisan support.72 In 2005, Congressman Goodlatte, 
a Republican, and his Democratic colleague Rick Boucher intro-
duced BATSA in the House of Representatives.73 In the Senate, 
BATSA’s 2005 sponsor was Democratic Senator Chuck Schum-
er.74 The House Committee Report explains that goal of the 
2005 bill was to “promote[  ] interstate commerce by creating 
certainty for both States and businesses to know when a business 
has a taxable nexus within a State.”75 To date, BATSA has yet to 
be reintroduced in the 110th Congress.

be most hurt by BATSA are California, Florida, Illinois, Michi-
gan, New Jersey, New York, Pennsylvania, Tennessee, Texas, and 
Washington, as these ten states collect about seventy percent of 
the business activity taxes BATSA would prohibit.81 

States vigorously oppose BATSA and other attempts to 
restrict their taxing authority. They argue that BATSA will upset 
settled law, encourage more litigation, and allow companies to 
avoid paying business activity taxes all together.82 State tax offi-
cials believe that BATSA is “an unwarranted federal intrusion 
into state affairs” that will hurt small, local in-state businesses 
that pay business activity taxes.83 

Others are concerned that lowering state tax revenue 
will negatively impact essential state services. Educators have 
warned that BATSA “would impair the ability of state and local 
governments to fund essential services, including education, by 
constraining state authority to establish and operate revenue 
systems.”84 

These concerns have 
been overstated. The reason 
why BATSA would elimi-
nate two percent of the 
business activity taxes cur-
rently levied is because the 
out-of-state businesses being 
taxed have insufficient con-
tact with the taxing state 
to satisfy Commerce Clause 
nexus. Therefore, arguing 
that BATSA should not 
be enacted because it will 
decrease state tax revenue is 
unpersuasive since the taxes 
that BATSA would elimi-

nate are unconstitutional and should have never been levied in 
the first place. 
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D.  �BATSA Should Be Enacted Because it  
Establishes a Bright Line Rule for When  
Foreign Corporations May Be Taxed  
But Will Not Eliminate State Taxation of  
Out-of-State Business

By establishing a clear bright line rule for when a foreign 
corporation can and cannot be taxed,85 BATSA is likely to 
reduce litigation expenses, eliminate uncertainty, and foster 
interstate commerce and, thus, economic growth.86 The rational 
basis for taxing businesses is that corporate taxes allow state and 
local governments to recoup the money spent to provide the 
privileges and benefits enjoyed by businesses. Additionally, local 
business taxes help governments offset expenses for local police 
protection, road maintenance, court systems, and public schools 
that attract and train employees—services that directly ben-
efit local businesses and their workers. Out-of-state companies 
whose contacts with a state are limited to interstate commerce, 
on the other hand, do not benefit from the services they are 
being taxed to support and should thus not be subjected to them. 
When states impose business activity taxes on out-of-state cor-
porations, such taxes act as subsidies for in-state businesses since 
the foreign companies are likely not receiving the same privileges 
and benefits that intrastate businesses receive.87 

Conclusion
The 110th Congress should enact BATSA. As current 

technology makes it easier for small businesses to sell goods and 
services nationwide, and as states continue to aggressively tax 
out-of-state corporations, controversies over taxation of inter-
state commerce are likely to increase. Presently, the variety of 
business activity taxes levied by a myriad of jurisdictions apply-
ing an array of standards creates a regulatory burden that inhibits 
interstate commerce and economic growth. By passing BATSA, 
Congress may create clarity for taxation of interstate commerce, 
and thereby facilitate the national economy’s continued growth. 
Therefore, Congress should follow the Supreme Court’s sugges-
tion and act by establishing a bright line rule for interstate taxa-
tion that is fair to both states and businesses. With such a rule, 
the American economy will continue to thrive.
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