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Striking the Labor-Management Balance  
in the Americans with Disabilities Act: 
The “Interactive Process” and Business Autonomy 
Provisions as Employment Enlightenment

By Mark Eskenazi

Introduction

Disagreement among federal circuit courts over the inter-
pretation of the Americans with Disabilities Act (ADA)1 
has left employees with disabilities, who already have 

fewer employment opportunities than non-disabled individuals,2 
in an even more precarious situation. The disagreement is 
ironic since it only indirectly 
involves people with disabili-
ties. While some courts have 
ruled that employees whom an 
employer “regards as” 3 being dis-
abled deserve reasonable accom-
modation, other courts have 
ruled that similar claimants are 
not entitled to any such rights.4 
Adequate judicial, statutory, and 
policy support for reasonable 
accommodation under these cir-
cumstances is available for those 
employees “regarded as” disabled 
by their employers.5 

D’Angelo v. ConAgra Foods, Inc.  
Demonstrates Courts Have Differing 

Interpretations of Rights Under the ADA
Examining the latest case on the issue, D’Angelo v. ConAgra 

Foods, Inc.,6 may shed further light on the paradox. In 2002, 
Cris D’Angelo7 filed suit against ConAgra Foods, Inc.8 in the 
United States District Court for the Middle District of Florida.9 
D’Angelo, an employee of ConAgra Foods, alleged that the 
employer terminated her job as a product transporter in viola-
tion of the ADA.10 In addition to her other claims, D’Angelo 
maintained that her vertigo condition caused ConAgra Foods 
to regard her as having suffered from a disability that substan-
tially limited her ability to perform the “major life function of 
work.”11 In September 1998, prior to her employment with 
ConAgra Foods, D’Angelo was first diagnosed with vertigo.12 

One month later, ConAgra Foods hired her to work in its shrimp 
division as a “‘spreader’—an entry-level position requiring her 
to stand at a moving conveyor belt (called the ‘spreader belt’) 
and spread shrimp with her fingers to prevent it from sticking 
together.”13 About a year later, she was promoted to “stacker,” a 
position that required her to “take sealed boxes off of a machine 

and stack them onto a pallet for 
a forklift operator.”14 ConAgra 
Foods then promoted her again 
in March 2000 to become a 
“product transporter.”15 

Three months later 
ConAgra Foods transferred 
D’Angelo to its fish division, 
where she continued work-
ing as a product transporter; 
her responsibilities included 
filling boxes with shrimp and 
transporting them to different 
locations within the plant.16 It 
was generally understood that 

“employees were considered qualified to work in any position at 
or below the level of their own job.”17 Thus, in addition to per-
forming her product transporter functions, she would, at times, 
also have to perform other tasks, such as forming, packing, and 
stacking boxes.18 

In September 2001, D’Angelo’s vertigo reappeared when 
her new supervisor assigned her to monitor the box-former belt, 
which required her to conduct quality inspections of boxes that 
were going by in a line by simply staring at them as they went 
by.19 At this time, D’Angelo notified her supervisor that she 
could not perform work that involved standing in front of the 
conveyor because it made her dizzy.20 She also gave the plant 
manager a note from her doctor, stating that she could not look 
at moving objects such as belts.21 The following day, ConAgra 
Foods terminated D’Angelo, basing the termination on the fact 
that D’Angelo’s work required her to be around conveyors.22 
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over the interpretation of the Americans 
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than non-disabled individuals, in an even 
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The District Court granted 
summary judgment for ConAgra 
Foods, finding that D’Angelo 
did not meet the definition of 
“disabled” under the ADA.23 
Although the court decided that 
there were genuine issues of fact 
concerning whether ConAgra 
Foods “regarded” D’Angelo as 
disabled, it also determined that 
just because someone is “regarded 
as” disabled does not necessar-
ily entitle them to reasonable 
accommodation.24 In addition, the court held that D’Angelo 
was not a “qualified individual” under the ADA because she 
could not perform “essential job functions,” such as working on 
a conveyer, even with the accommodation.25 

On appeal, the Circuit Court affirmed that D’Angelo’s 
vertigo did not qualify as an actual disability since it did not 
“substantially limit one or more of the major life activities.”26 
The court held that D’Angelo created a material issue of fact as 
to whether ConAgra Foods regarded her as disabled in light of its 
testimony that it perceived her impairment as substantially more 
limiting.27 The court decided that there was also a material issue 
of fact as to whether working on a conveyor belt was an essential 
function of the product transporter job.28 Reversing the District 
Court’s decision, the Eleventh Circuit held that “regarded-as 
disabled individuals… are [in fact] entitled to reasonable accom-
modations under the ADA.”29 The court further held that a 
“regarded as” employee is “disabled… if a covered entity mistak-
enly believes that the person’s actual, nonlimiting impairment 
substantially limits one or more major life activities.”30 

However, the Eleventh Circuit in D’Angelo did not go far 
enough in its ruling. It failed to provide substantial discussion 
regarding the application of its “regarded as” rule to the facts. 
The court decided that the ADA comported in near perfect 
analogy to the provisions of the Rehabilitation Act’s “regarded as” 
provision.31 Despite recognizing that the ADA’s plain language 
may lead to a “windfall” for employees “regarded as” disabled or 
other “bizarre” results, the court maintained that it would blindly 
reinforce the federal statute.32 In rejecting the argument regard-
ing potential inequitable outcomes, the court held that the ADA, 
if interpreted properly, actually promoted the equality of an 
employee “regarded as” disabled to the level of an employee who 

does not suffer prejudice.33 Judge 
Fay’s dissenting opinion, however, 
skirted the “regarded as” issue and 
accused D’Angelo of “failing to 
communicate” her impairment to 
ConAgra Foods.34 

Unfortunately, while the 
D’Angelo majority reached the cor-
rect result, the court only scratched 
the surface on the issues surround-
ing “regarded as” disability liabil-
ity. This article argues that not 
only is reasonable accommodation 

required for employees with “regarded as” disabilities under the 
ADA, but employers must make an effort to engage in an “infor-
mal, interactive process”35 in order to determine the appropriate 
reasonable accommodation. The interactive process is significant 
for two reasons: for example, by engaging in a process to deter-
mine the appropriate reasonable accommodation, employers 
can (1) avoid liability, and (2) decrease reactive stereotyping of 
disabilities that lead to discriminatory practices against people 
with abilities. 

Skeptics oppose allowing liability for “regarded as” disabil-
ity claims because they believe it creates a “windfall” for individ-
uals that are “regarded as” disabled36 and fails to protect “public 
health and safety” by interrupting an employer’s inherent mana-
gerial rights.37 However, the same skeptics should find comfort 
in ADA safeguards, such as the “direct threat” provision38 and 
seniority rights protection.39 The following section analyzes the 
legal support and benefits for the “interactive process,” while the 
final section discusses legal safeguards that protect management’s 
rights to take adverse employment actions yet ensure that run-
away litigation does not ensue. 

Despite recognizing that the ADA’s plain language may lead to a “windfall” for employees 
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“the only accommodation she sought 
from ConAgra was an exemption from 
working on the spreader belt… and on 
the box-former belt.”45 While Judge Fay’s 
dissenting opinion noted that D’Angelo 
had the responsibility to communicate 
with ConAgra Foods, legal doctrine sug-
gests otherwise. 

Granting “regarded as” employees 
reasonable accommodation may help pre-
vent discrimination, if accompanied by 

an employer-initiated interactive process.46 “[T]he real danger is 
not that an employee will fail to educate an employer concern-
ing her abilities,” but rather that the employer will send home 
the employee incorrectly believed to be disabled without pay 
while an employee who is accurately seen as able to work receives 
pay.47 In D’Angelo, based on a four-sentence doctor’s note, 
ConAgra Foods’ supervisors falsely believed that D’Angelo’s 
condition would prevent her from holding any position because 

Legal Analysis

The “Interactive Process”

An employer has a duty under the ADA to determine 
whether an employee has a disability.40 This step, in most cases, 
assists the employer in avoiding potential liability and, where 
necessary, helps employees receive appropriate reasonable accom-
modation. The common law reflects logical methods for which 
an employer can show his or her good faith in interacting with an 
employee that he or she perceives to have an actual disability. For 
example, employers can “meet with the employee who requests 
an accommodation, request information about the condition 
and what limitations the employee has, ask the employee what 
he or she specifically wants[,] … and offer and discuss available 
alternatives when the request is too burdensome.”41 The imple-
mentation of such a process ensures that “employers… become 
more [informed] about their employees’ capabilities, while pro-
tecting employees from employers whose attitudes remain mired 
in prejudice.”42 

In D’Angelo, ConAgra Foods could have avoided liability 
by engaging in an interactive process with D’Angelo to deter-
mine the extent of her vertigo condition and what job activities 
would have exacerbated it.43 However, at the time of D’Angelo’s 
transfer to monitor the box-former belt, her new supervisor 
was unaware of her vertigo condition.44 A short discussion 
with D’Angelo or her doctor may have clarified that ‘conveyors’ 
were not the same as other machines, such as forklifts or pallet 
jacks, which D’Angelo had previously worked with. Indeed, 

Skeptics oppose allowing liability for “regarded as” disability 

claims because they believe it creates a “windfall” for 

individuals that are “regarded as” disabled and fails to protect 

“public health and safety” by interrupting an employer’s 

inherent managerial rights. 
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ADA to determine whether an employee has 

a disability. This step, in most cases, assists 

the employer in avoiding potential liability 

and, where necessary,  

helps employees receive appropriate 

reasonable accommodation.
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the ability of employees—actually disabled or “regarded as” dis-
abled—to overcome senior employees’ rights or management’s 
authority.55 Courts should, and likely will, give Justice Stevens’ 
approach an expansive read because the majority’s explanation of 
how an employee overcomes the burden of proving “special cir-
cumstances” is vague.56 Moreover, if courts grant employees easy 
access to overcome traditional workplace rules, the economic 
results may be disastrous for employers.57 Regardless, even if a 
plaintiff establishes a need for reasonable accommodation, the 
employer can demonstrate undue hardship in providing that 
accommodation.58 

Recent judicial expansion of the ADA’s public health and 
safety provisions should also assuage employers’ concerns of 
run-away liability and lesser managerial control.59 For example, 
the ADA essentially exempts liability for an employee who is a 
“direct threat to others” and himself as well.60 Striking a labor-
management balance, the EEOC “saw a difference between 
rejecting workplace paternalism and ignoring specific and 
documented risks to the employee himself, even if the employee 
would take his chances for the sake of getting a job.”61

On remand in D’Angelo, if the law 
is interpreted as discussed above, Con-
Agra Foods may avoid risks to both 
management policy and workplace safety. 
For instance, invoking Barnett, testimony 
might reveal that higher-level employees 
have a legally enforceable right under 
an employee handbook to avoid being 
demoted to lower-level positions, even 
though they were “considered qualified” 
to do the lower work, in order to accom-

modate D’Angelo under the ADA.62 Additionally, the employer’s 
counsel may want to explore the ADA’s “direct threat” provision, 
given that ConAgra Foods’ upper management allegedly termi-
nated D’Angelo because she “pose[d] a safety hazard to [herself ] 
and [her] co-workers.”63

they involved “moving equipment.”48 Whether the belief was 
innocent or prejudiced is irrelevant under the ADA.49 Indeed, if 
ConAgra Foods had complied with the regulations of the Equal 
Employment Opportunity Commission (“EEOC”), D’Angelo 
would not have had her career disrupted and could be doing 
the other tasks she was used to performing as part of her work 
responsibilities.50 

Although encouraging an“interactive process” would likely, 

standing alone, cause employers to increase managerial 

decision-making and avoid liability, numerous ADA 

‘safeguards’ provide further protections for employer rights. 

Legal ‘Safeguards’ that Fortify Business Autonomy 
and Rein in Litigation

Although encouraging an“interactive process” would likely, 
standing alone, cause employers to increase managerial decision-
making and avoid liability, numerous ADA ‘safeguards’ provide 
further protections for employer rights. In fact, the determina-
tion of whether an accommodation is reasonable is a fact-specific 
endeavor.51 Employers cannot be forced to make any and all 
accommodations that an employee may request because the 
ADA was not intended to interfere with an employer’s decision-
making regarding “core management policy.”52 

For example, the court in U.S. Airways, Inc. v. Barnett sug-
gested that the employer’s ability to devise seniority systems is 
an example of a “core” managerial decision-making policy the 
ADA may not disturb.53 In Barnett, the Supreme Court held 
that seniority systems prevail over requested accommodations 
in most cases because the protection of management decision-
making benefits both employers and employees.54 Although the 
Court ruled that certain “special circumstances” may overcome 
management rights, Justice Stevens’ concurring opinion dulled 



 B u s i n e s s  L a w  B r i e f3 2

Endnotes: Mark Esknazi

1	 42 U.S.C.A. §§ 12101-12102, 12111-12113, 12116 (1990). See, e.g., 
D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220 (11th Cir. 2005); Kelly v. 
Metallics W., Inc., 410 F.3d 670 (10th Cir. 2005); Williams v. Phila. Hous. 
Auth. Police Dep’t, 380 F.3d 751 (3d Cir. 2004); Kaplan v. City of N. Las 
Vegas, 323 F.3d 1226 (9th Cir. 2003); Weber v. Strippit, Inc., 186 F.3d 907 
(8th Cir. 1999); Newberry v. E. Tex. State Univ., 161 F.3d 276 (5th Cir. 
1998).
2	 See Pat Shellenbarger & Sarah Kellogg, Protection for Disabled ‘Could Go 
Further,’ Grand Rapids Press, July 26, 2005, at 2 (finding that  
“[n]ationally, about 42 percent of disabled men and 34 percent of disabled 
women ages 21 to 64 are employed compared with about 66 percent of all 
people in that age group”); William C. Smith, Drawing Boundaries: The 
Supreme Court is Siding with Employers and Narrowing the Reach of the 
Americans with Disabilities Act. Is that what its Drafters Had in Mind?,  
88 A.B.A.J. 49, 50 (2002) (stating “[i]n 2001, employers prevailed in 95.7 
percent of the federal court cases that reached the merits of claims by work-
ers or job applicants under Title I”).
3	 42 U.S.C.A. § 12102(2)(C) (1990) (emphasis added). See, e.g., D’Angelo, 
422 F.3d at 1237-38; Williams, 380 F.3d at 775; Kelly, 410 F.3d at 676.  
4	 See, e.g., Kaplan, 323 F.3d at 1233; Weber, 186 F.3d at 917; Newberry, 
161 F.3d at 279. See also Symposium, Defining the Parameters of Coverage 
Under the Americans With Disabilities Act: Who Is ‘An Individual with a 
Disability?,’ 42 Vill. L. Rev. 587 (1997) (“The broad definition provided 
by the EEOC was intended to implement a strong congressional intent that 
individuals be judged on ability and not on the basis of myths, fears and 
stereotypes about disability.”). 
5	 Williams, 380 F.3d at 776.
6	 422 F.3d 1220 (11th Cir. 2005).  
7	 Herein, “D’Angelo,” “Employee,” or “Appellant.” 
8	 Herein, “ConAgra Foods,” Employer,” or “Appellee.” 
9	 D’Angelo, 422 F.3d at 1224.
10	 Id. at 1221.
11	 Id. at 1221-22. 
12	 Id. at 1222. 
13	 Id. 
14	 Id. 
15	 Id.  
16	 Id.
17	 Id. 
18	 Id.
19	 D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220, 1223 (11th Cir. 2005).
20	 Id.
21	 Id.
22	 Id. at 1224.
23	 Id. 
24	 Id.
25	 Id. 
26	 Id. at 1226.
27	 Id. at 1222.
28	 Id. at 1225.
29	 Id. at 1235. 
30	 Id. at 1228 (quoting Murphy v. United Parcel Serv., Inc., 527 U.S. 516, 
521-22 (1999) for its holding that an employee is regarded as “disabled… 
if a covered entity mistakenly believes that the person’s actual, nonlimiting 
impairment substantially limits one or more major life activities”).
31	 Id. at 1236-37

Conclusion
Mandating reasonable accommodation for “regarded as” 

disability situations fulfills the ADA’s legislative purpose to 
curtail employers’ sometimes innocent, but usually damaging, 
misperceptions about employees’ abilities. The D’Angelo Court 
should have gone further than simply rubber-stamping the 
principle. The interactive process to determine what reasonable 
accommodation, if any, is necessary, and the ADA’s protections 
for management rights and workplace safety are crucial elements 
that were previously overlooked. Not only should these elements 
be taken into account for public policy reasons, but they must 
also be considered in light of the labor-management balance they 
evoke concerning “regarded as” disability claims.
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