
Introduction: 
The U.S. Multinational Expat Context

WHEN U.S. MULTINATIONAL COMPANIES send
their employees–commonly known as expatri-
ates, or “expats”–on assignments in Latin
America and the corporation subsequently ter-

minates the employee, the corporation may be exposed to
wrongful termination liability in the foreign jurisdiction. Imag-
ine, for example, the U.S. multinational corporation that learns
that one of its expats in Latin America engaged in significant
wrongful conduct, perhaps embezzlement. The decision-mak-
ers delay over a month to review the information and decide to
terminate the expat. The expat program director then calls the
expat, who admits the wrongdoing, and orders the expat to
return to the U.S. headquarters for his last paycheck. The pay-
check includes all salary due since the last paycheck until the
day of termination and all other reimbursements or accrued
benefits, but fails to include severance premiums. Even this
seemingly fully justified termination exposes the corporation to
legal dangers under foreign law. This article focuses on these
dangers and discusses ways for U.S. corporations to avoid lia-
bility, at least with respect to expats assigned to Latin America. 

The Expat’s Knowledge of Local Laws
THE VERY NATURE OF THE EXPAT’S ROLE abroad increases the risk
of liability. Expats become familiar with Latin American labor pro-
tection laws. The typical expat undertakes management responsibil-
ities that usually include hiring, compensating, promoting and ter-
minating local employees. The expat then learns about nationalized
health care benefits, premium vacation pay, guaranteed year end
bonuses, compulsory profit sharing, and restrictions against the fir-
ing of employees that are common throughout Latin America. 

When the expat is terminated without severance compen-
sation, as in the situation above, the expat will likely remember
that the labor protections under foreign labor law may exceed
the rights he may have under U.S. law, and will consult foreign
counsel to see if he may benefit from those protections. 

Indemnification Compensation
PERHAPS THE MOST SIGNIFICANT LATIN AMERICA labor law pro-
tection is the right to a severance payment for terminations without

cause. Unlike in the U.S., a ter-
mination without cause or for
convenience in Latin America
constitutes a wrongful termination per se, for which an employer is
forced to pay severance. This entitlement, which is usually called
“indemnification,” statutorily mandates the amount that must be
paid as severance payments in these cases. In Argentina, for exam-
ple, indemnification is equivalent to one month of salary per year
worked.1 In Brazil, a terminated employee is entitled to monies
deposited by the employer in the Guaranty Fund for Length of
Service (currently 8.5% of all salaries paid to the employee over
the length of service),2 plus a premium of 50% on such amounts
if the dismissal is without cause.3 Mexican labor law entitles a
worker dismissed without cause to three months’ salary, plus
twenty days’ salary per year worked.4 In addition, in Mexico a
plaintiff who ultimately wins a labor case also has the right to full
salary for the duration of any wrongful termination litigation,
even if the plaintiff finds another job the day after filing suit!5

These indemnification formulas do not provide for million dol-
lar recoveries, but they can still provide substantial compensation
to the employee, especially when employee has a significant
length of service with the company.

Restrictions on Terminations for Cause
INDEMNIFICATION IS NOT, HOWEVER, due when an employer can
demonstrate that the employee was terminated for just cause. Latin
American labor laws, however, limit the types of conduct that qual-
ify as cause for termination to acts of dishonesty, violence, unjusti-
fied absences, violations of confidentiality obligations, drunkenness
on the job, and similar behavior.6 These conduct classifications may
not materially differ from what is considered cause in U.S. termi-
nations, but the list is not open-ended, and employers must gener-
ally bear the burden of proof of showing cause to terminate in con-
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formance with the statutory framework.7 Most notably, an employ-
ee’s simple underperformance, without more, would probably not
constitute just cause to terminate.

Even assuming the employer learns of employee conduct
justifying termination, the Latin American doctrine of “imme-
diacy” requires the employer to promptly terminate the employ-
ee after the offending conduct or else be deemed to have for-
given the employee’s offense.8 Immediacy inquiries are typically
decided on a case-by-case basis, but as a rule of thumb, imme-

diacy requires termination within one, two, or three months,
and further delays prejudice the employer’s right to terminate
the employee.9 Mexico has further codified the principle of
immediacy and requires the employer to terminate the employ-
ee within one month of learning of the cause to terminate.10

Mexican law poses yet another procedural hurdle for the
employer. Although Latin American labor codes commonly
require an employer to provide employees written notice of the
causes for termination, Mexican employees have a right to
accept or reject the notice.11 If the employee rejects the notice,
the notice must be presented to the local labor board within five
business days following the termination.12 Failure to follow the
procedure is fatal and “by itself, will be sufficient to consider the
termination wrongful” as a matter of law,13 thereby forcing the
employer to indemnify the former employee.

Compliance with these technical rules becomes problem-
atic where the termination involves expats if the expat is able to
convince a foreign court that its labor law applies. For example,
if we apply Mexican law to the opening hypothetical situation
where the expat’s embezzlement is undeniable, the U.S. corpo-
ration would still be liable for having wrongfully terminated the
employee. The termination occurred more than 30 days after
the employer knew of the offense, which violated Mexico’s
immediacy statute, and the employer failed to give proper
notice to the employee prior to termination. 

Although these problems can be avoided if experienced
local Human Resource (H.R.) personnel handle the termina-
tion, this is not the typical practice for expat terminations.
Usually H.R. personnel in the corporation’s home office super-
vise the termination. This practice is primarily rooted in the
reasonable, but erroneous expectation that only U.S. law
applies to expats. It may also be due to the fact that foreign
H.R. representatives are usually not familiar with the salaries
and benefits of U.S. personnel. Whatever the explanation, the

practice is risky because U.S. H.R. personnel, acting without
foreign assistance, will probably not know how to navigate for-
eign termination procedures to ensure compliance with all
applicable requirements. 

Structure of the Expat Claim
THE THRESHOLD QUESTION IS whether foreign law protects the
expat. The answer seems to be yes. Latin American constitutions
generally extend their scope of protection to all persons within the
territory, nationals or foreigners alike, and guarantee these people
the right to work.14 Thus, the worker who systematically renders
services within the territory of the foreign country, including the
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expat, is entitled to protection of the labor laws regardless of the
employee’s citizenship or immigrant status.15

Assuming that expats are protected under foreign labor
laws, the logical defendant is the U.S. employer. In Latin
American jurisdictions, however, an employment relationship
typically exists if (a) one person performs services in a subordi-
nate role to another, and (b) that person receives payment from
the other. 16 In the typical expat situation, the expat can easily

meet both prongs of the test with respect to the U.S. multina-
tional corporation. But to avoid the complications of interna-
tional litigation, such as international service of process and tak-
ing of evidence abroad, the employee plaintiff may also look to
sue the foreign subsidiary. The expat would have difficulty
showing clear subordination to, or payment from, the foreign
subsidiary, but statutory language common in Latin American
labor regimes exists that would seem to grant an expansive court
the ability to reach the foreign subsidiary. Some statutes disre-
gard corporate veils amongst all entities that support the eco-
nomic unit of productive activity, making all related entities
potential employer defendants.17 On occasion these statutes
plainly provide for joint liability between any of the members of
a corporate family.18

Preventive Measures
THERE ARE PRACTICAL MEASURES a U.S. company can take to
reduce or eliminate exposure from expat claims that arise solely out
of the U.S. company’s non-compliance with the technical rules of
foreign labor law. 

The first practical measure is to discourage the filing of any
such claims by placing contractual protections in the expat’s
employment or expat assignment agreement. The measures can
include (a) a choice of law clause in the expat’s employment
contract that provides that all matters relating to the employ-
ment shall be governed by U.S. law, and (b) a set-off clause that
provides that if the expat receives any recovery from a claim
filed abroad against the U.S. employer or its affiliates, such
recovery shall be set-off against any U.S. compensation or ben-
efits accruable to the expat at termination.

The effect of such clauses, however, is not guaranteed.
While an expat may think twice before filing a claim abroad if

this might jeopardize his or her U.S. benefits, courts in Latin
America may reach the conclusion that the clauses are null and
void. Labor laws in Latin America are generally considered of
public order, meaning that they set forth unwaivable protec-
tions.19 From the Latin American labor court’s perspective, a
choice of law clause that would deprive a wrongfully terminat-
ed employee of the right to indemnification could be stricken as
a threat to public order and policy. 

The second practical measure is to implement diligent
record keeping procedures that monitor expat activity. An expat
file should include materials that evidence the employment link
with the U.S. company and the temporary nature of the assign-
ment abroad. The first type of documents would include, but
are not limited to, an employment agreement with the U.S.
home office, a description of U.S. salary and benefits that can
be shown to apply to the expat, U.S. tax statements, and pay-
roll deposit activity from the home office to the expat’s U.S.
bank account. To prove the transitory nature of the assignment
abroad, however, the file should also include (a) evidence of
delivery of the current expat policy to the expat; (b) the expat’s
acceptance of the assignment for a specific term of limited dura-
tion and under the terms of the expat policy; and (c) the instru-
ment that embodies the choice of law and set off clauses men-
tioned above. The expat and, as a precautionary measure, two

55BUSINESS LAW BRIEF, FALL 2005

“The threshold question is whether

foreign law protects the expat. The

answer seems to be yes.”



witnesses should sign all the documents that reflect the expat’s
consent to his assignment abroad.

The final–and best–course of action is to ensure that expat
terminations are carried out in compliance with both U.S. and
foreign law. As we saw above, a U.S. employer may lose the
right to terminate an employee, or open itself to liability expo-
sure, if it fails to comply with local technical termination pro-
cedures. The best approach to ensure the proper application of
both local and foreign law is to implement expat termination
procedures that require participation by HR and legal person-
nel from both the U.S. and the foreign entity.

Conclusion
COUNSEL REPRESENTING U.S. MULTINATIONALS must be sensitive
to the potential application of foreign law to the employment ter-
mination of expats working abroad. The labor laws of the coun-

tries where they work will likely protect expats working in Latin
America. These labor laws set forth unwaivable protections, such
as the right of indemnification for terminations without cause.
Moreover, Latin American labor laws restrict an employer’s ability
to terminate for cause. A U.S. multinational operating in Latin
America can avoid expat claims by adding appropriate clauses in
the contractual arrangements with the expat, keeping adequate
records, and ensuring that terminations comply with both U.S.
and applicable foreign law.
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