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HEN CHINA JOINED THE WORLD TRADE Orga-

nization (WTO) in 2001, the nation agreed to

transform its closed economic system and to

accept global business practices. This agreement
included a pledge to comply with the WTO's Trade Related
Aspects of Intellectual Property Agreement (TRIPs) and to amend
Chinese laws and regulations regarding the protection of interna-
tional intellectual property rights (IPR). In response to China's
accession, many developed WTO member countries, including the
United States, expressed concerns over China's compliance with
TRIPs, and argued that China's current laws and enforcement
policies could not provide the IPR protection necessary for partic-
ipation in global trade. Although China has been strengthening its
copyright, patent, and trademark laws since 2001, developed
WTO nations today remain apprehensive about China's IPR

“In 2001, the U.S. Department of

State reported that 92 percent of the

software in China was counterfeit.”

enforcement regime. These countries argue that while China's
reforms comply with TRIPs on paper, ineffective enforcement poli-
cies have created little incentive for long-term reform." More specif-
ically, the United States recognizes the efforts made by China to
comply with the TRIPs agreement, but claims that the "continuing
unacceptably high levels of piracy and counterfeiting require more
effective and coordinated action."

Even if the United States is correct in its assertions, a question
remains: who will effectively coordinate this action? The Chinese
government recently expressed that it lacks the knowledge and the
necessary skills to combat piracy alone.’ In fact, China admits to
having difficulties in effective implementation and enforcement of
its newly reformed IP laws. Further, Chinese consumers consis-
tently demonstrate disinterest and ignorance about the importance
of IPR protection. Thus, the government's lack of knowledge, cou-

pled with a disinterested Chinese public, may indefinitely disable
the Chinese government from effectively enforcing IPRs. Although
many WTO members are contributing funds and training Chinese
government officials to assist China with its IPR enforcement,
these efforts are often ad hoc and lack uniformity. If the United
States and other WTO members are truly concerned with China's
enforcement regime, they need to encourage increased training
assistance from both the private and public sectors in order to sat-
isfy the patent need for more effective and coordinated action.

The Problem: Lack of Enforcement

IT 1S INDISPUTABLE THAT PIRACY AND COUNTERFEITING in China
are rampant. The piracy rate in China remains one of the highest
in the world, at over 90 percent.* In 2001, the U.S. Department of
State reported that 92 percent of the software in China was coun-
terfeit. Similarly, the Business Software Alliance (BSA) claimed that
China is at the top of the list for the biggest dollar losses due to
piracy. According to BSA, in 2002, China was responsible for more
than US$2.4 billion in lost revenue due to pirated products, up
from US$1.6 billion in 2001.° Also, domestic piracy of optical
media (including CDs, VCDs, and DVDs) remains extremely
high.® To make matters worse, a boom in online purchasing has
created a new industry in the packaging, labeling, and transporta-
tion of counterfeit products purchased and traded via the Internet.”
Despite China's attempt to "crack down," counterfeiters continue
to produce large volumes of fake products in China for export to
other countries.® This influx of cheap, low-quality counterfeit
products hurts international companies in various ways, mainly by
decreasing the demand for legitimate brand-name products and
high quality goods in the Chinese market. Similarly, widespread
counterfeiting hurts consumers by driving up prices for brand-
name products so that legitimate companies can continue the
expensive fight against piracy.” In addition to lost profits, piracy
discourages foreign companies from investing in China, as poten-
tial investors question their ability to recover their investments in a
market with weak IP protection.

Although U.S.-China IPR relations have historically resulted
in a pattern where U.S. threats to impose trade sanctions are fol-
lowed by short-term increases in compliance by the Chinese gov-
ernment,'” after its accession to the WTO, China took immediate
steps to tackle its IPR problems. In 2002 and 2003, U.S. experts
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carefully reviewed amendments to China's IP laws, and while they
found room for improvement, they described the amendments as
"major improvements that move China generally in line with inter-
national norms.""" However, experts contend that China's intellec-
tual property infringement problems lie not in inefficient lawmak-
ing, but rather in inefficient administrative and criminal enforce-
ment mechanisms. Indeed, the Chinese government has demon-
strated an incredible commitment in bringing IPR laws into com-
pliance with WTO requirements, but this kind of leadership does

not result in effective enforcement at the local level.”? As evidenced

“Despite China’s attempt to

‘crack down,” counterfeiters
continue to produce large volumes of
fake products in China for export to

other countries.”

by enduring high piracy levels, even perfected IPR regulations are
of little value if local IPR violators are not deterred. Moreover, if
China is to truly live up to the commitments of the WTO, it must
eliminate the many administrative loopholes that exist and provide
effective civil and criminal remedies that will deter IP infringers.

Administrative Enforcement

The general consensus among U.S. experts is that China
needs harsher and more effective administrative penalties.
Although the Chinese government prides itself in its anti-counter-
feiting and anti-piracy campaigns that often result in a large seizure
of infringing materials, these campaigns only illustrate the central
government's veiled attempts to crack down on piracy. In 2002,
regular announcements on state-run television showed the seizure
and destruction of thousands of counterfeit products branded with
the Olympic Games logo.” The central government assured the
world that crackdowns on these products would continue, and that
the Olympic Games logo would remain protected until and
throughout the 2008 Olympic Games in Beijing. However, as is
usually the case in China, these announcements failed to mention
any arrests that resulted from these seizures. This is because admin-
istrative efforts often end with the seizure of infringing materials,
and the infringer remains free. Some experts even contend that the
seized products are not destroyed, but rather are handed back to the
infringer to put back on the market. U.S. trade officials argue that
China's goal must not end with the seizure of counterfeit products,

but should also include increased fines and criminal penalties that
will effectively deter violators from future infringement. These offi-
cials assert that administrative penalties are weak because authori-
ties use the market price of the counterfeit product to determine
the fine, rather than the actual retail price of the infringed prod-
uct.As a result, infringers consider these weak administrative
penalties as a mere cost of doing business; these fines thus do not
serve as an effective deterrent against infringement. Further, few
enforcement measures are available to ensure that fines are paid.

Criminal Enforcement

Chinese administrative authorities receive further criticism
for their failure to refer administrative cases to the Supreme
People's Court for criminal prosecution. Experts repeatedly urge
authorities to refer more infringement cases to prosecutors and to
the police in order to increase criminal punishments. However, fur-
ther conflicts arise at the criminal enforcement level.

In order to bring a criminal action against an infringer, there
must be evidentiary proof of a high amount of counterfeit sales."
Therefore, seized counterfeit products discovered in a warehouse,
which have yet to be sold, do not result in criminal culpability in
China. U.S. experts have repeatedly argued that Chinese criminal
enforcement policies would be more effective if they also applied to
the manufacture, storage, distribution, and use of counterfeit and
pirated goods.'® Another problem with China's criminal enforce-
ment policies is that the monetary threshold for criminal liability is
extremely high. For example, to bring a criminal action against a
counterfeiter, sales must total US$24,000 for enterprises and
US$6,030 for individuals. Enterprises and individuals with total
sales below these numbers are only subject to an administrative
fine. These high thresholds have inevitably resulted in a low rate of
criminal prosecution. Even when authorities do pursue criminal
liability, prosecutions often result in punishments that are too
lenient to effectively deter future infringement."” A higher number
of criminal prosecutions would result if China lowered its thresh-
old or criminalized the manufacturer and distribution of counter-
feit products.

A further barrier to criminal enforcement is Chinese police
officers who often express disinterest in pursuing piracy cases and
who lack the requisite training and resources to investigate cases
effectively.”® Because the prosecution of IPR crimes requires coor-
dination among a large number of Chinese agencies on both the
national and local levels, police officers must first communicate
with several judicial agencies to obtain permission to arrest a coun-
terfeiter. This basic yet complex process may explain why police
officers tend to avoid the pursuit of IPR violators altogether.

U.S. officials contend that China will not meet WTO and
TRIPs enforcement requirements until it prosecutes a higher per-
centage of infringers, resulting in a greater number of convictions.
These improvements may require additional training for police
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officers and improvements in the bureaucratic process to initiate
criminal prosecutions. When such improvements are made, China
will have a more effective administrative and criminal enforcement
regime to deter future infringements.

Other Barriers to Successful Enforcement

China's IPR enforcement regime is further impeded by prob-
lems with local protectionism, lack of an independent judicial
review, and judicial incompetence and inexperience. The problem
of local protectionism is a result of the gradual decentralization of
the Beijing central government and the gradual allocation of
authority to Chinese local officials.”” Local authorities, charged
with addressing cases of local IPR violations, often fail to commu-
nicate with other localities to ensure consistency in IP rulings, caus-
ing contradiction and inconsistency in IP-related decisions. Local
officials concerned with revenues and profits for the region will
often overlook or even facilitate piracy because of its potential eco-
nomic gains, and may forego allocating funds to local administra-
tive agencies in charge of IPR enforcement. Experts contend that
local officials frequently intervene in court decisions to protect local
interests, often denying a foreigner's IPR claim if it falls upon an

infringer that is producing revenue for the locality.

Another challenge to an effective enforcement regime is the
lack of an independent judicial review. WTO agreements require
that member countries sustain a judicial review that is independent
from the government. Chinese Civil Law provides that Courts
should conduct trials independently, impartially, and without
intervention or influence by administrative authorities. However,
China's judicial decisions are highly susceptible to both economic
pressures from local officials and political influences from the cen-
tral government. Unlike judges in the United States, Chinese

judges do not have the luxury of tenured positions, and are grave-
ly aware that the government can remove them from the bench at
any time. Local judges, in particular, often lack independence from
government directives, contributing to the inefficiency of IPR
enforcement. Other reasons cited for this dependency are judicial
incompetence and insufficient knowledge and expertise of intellec-
tual property law. A shortage of published opinions further
impedes knowledge of IP issues, leading to unpredictable and con-
tradictory judicial decisions.”” Thus, the lack of judicial expertise,
coupled with the courts' dependence upon administrative authori-
ties, further weakens China's ability to implement an effective
enforcement regime.

Recent Improvements

In China's defense, it has taken steps to improve its enforce-
ment regime. In October of 2003, China created a new IPR
Leading Group (the Group) under the leadership of Vice Premier
Wu to focus solely on IPR issues. U.S. officials agree that the estab-
lishment of the Group signals a concerted effort by China to
improve its IPR enforcement regime. China has also initiated many
positive reforms within the judicial system. In 1999, the Supreme
People's Court ordered that judicial appointments be based on
merit and experience, rather than politics or
favoritism, as was previously the practice.
Furthermore, since 1992, several municipalities and
provinces have created IP courts to recognize the spe-
cialization necessary for IPR cases. The theory
behind assigning judges specifically to IPR cases is

that they will quickly learn the intricacies of IPR
issues and will ultimately deliver accurate and consis-
tent judicial decisions.

Despite these improvements, developed coun-
tries continue to criticize China's inability to imple-
ment a solid and effective IPR enforcement regime.
However, these countries should realize that China's
lack of IPR protection is not solely the result of bad
faith by the Chinese government, but rather stems
from a combination of cultural, economic, and social
factors. First, the concept of intellectual property is
recent in China, and it is only in the last decade or so
that Chinese leaders have started to emphasize the
value of improving IPR enforcement. Second, it is difficult for the
Central Government to successfully improve its enforcement
regime because of China's numerous provinces and localities.
Finally, the profitability of piracy and counterfeiting can impede
reform efforts. The international community, especially the devel-
oped WTO member countries, should create a more thorough and
intensive plan for technical assistance to help China overcome the
barriers to effective enforcement, and to ensure that China com-
plies with the IPR requirements under the WTO framework.
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Possible Solution: Educate the Chinese Public

KNOWLEDGE WAS NOT PERCEIVED AS A FORM OF PROPERTY in tra-
ditional Chinese thinking. Rather, the concept of ideas was viewed,
and still is, as communal and familial. The term "intellectual prop-
erty” is still foreign to most Mainland Chinese, who may not
appreciate the necessity to protect ideas and inventions. While
Western laws reflect the ideals of property as a source of economic
utility and protection, China's General Principles of Civil Law bar
individuals from owning real property.* Only recently was a con-
stitutional amendment to protect private property endorsed by the
Communist Party and submitted to the National People's Con-
gress.” If passed, Chinese law will allow private individuals to own
real property for the first time. Given the fact that the Chinese have
only recently begun to realize the
benefits of real property ownership, |
it will most likely be difficult for |
many of them to fathom owning |
rights to intangible intellectual |
property. Whereas the United States | 3
and other developed countries are l
accustomed to the benefits of
thought protection, and readily
understand the concept that protec-
tion of ideas creates incentive for

innovation, the people of China do
not. Some scholars even contend
that the Chinese perceive IPR
enforcement as a foreign initiative
that only benefits companies from
abroad.” The Chinese public needs
to be convinced, through active
education and training, that IPR
protection can be beneficial for
China and its people.

It will, of course, be difficult convincing individuals that their
main source of income - selling counterfeit goods - is "immoral."
In large cities like Beijing, it is not unusual to see teenage children
selling pirated goods in the markets. These children may be of
school age, but they have found that dealing in pirated goods from
early morning until the late evening can be a successful business
and a way to support their families.** Convincing these children
that it is illegal to own and sell fake products will be most difficult
when it deprives their family of food and shelter. Moreover, the
widespread availability of such cheap products provides many
young people with "name brand materials”" that they can actually
afford. This heightened demand increases the incentive to create
and sell fake products.”” The hard fact is that intellectual property
infringement is lucrative. Although the United States and other
developed states continue to pressure the Chinese government to

break this cycle of infringement, it is often easier for a government
to turn a blind-eye to small-scale infringement when increases in
enforcement expenditures may end up depriving already poor indi-
viduals of their only source of income.”

Hong Kong: A Public Education Model

As a Special Administrative Region of China since 1997,
Hong Kong is in an excellent position to impress upon China the
importance of IPR protections, and to encourage the use of its IPR
education model. In 2002, the BSA awarded Hong Kong the
"Champion Cyber Award" in recognition of the government's con-
tinued legislative and leadership efforts in protecting IPR.” Hong
Kong is continuously praised by its trading partners, including the
U.S., as a model for other countries struggling with piracy prob-
lems. Such praise may be the
result of Hong Kong's effective
and extensive efforts to educate
the public on the importance of
IPR protections.

The Intellectual Property
Department  of the Special
Administrative Region of Hong
Kong (IPD) has a widespread
educational program that is used
to educate the public, particularly
schoolchildren, as to the impor-
tance of intellectual property
rights.”® Rather than warn about
possible punishments for infringe-
ment, IPD has developed a new
approach to convince the public
that buying fake goods is neither
fashionable nor in good taste.
Advertisements and television
commercials show purchasers of fake goods being snubbed by indi-
viduals that appreciate authentic, high-quality goods. This cam-
paign, in essence, seeks to reverse the mentality that counterfeit
purchasers are "cool,” and depicts infringers as outcasts of society
because of their poor taste. In addition to public service announce-
ments, I[PD visits area schools to teach about the importance of
IPR, and has developed a computer game entitled "Anti-piracy
Action Team," as well as a series of comic books geared towards
younger people to increase their interest in the protections of IPR.

In addition to educational efforts, IPD has initiated a "No
Fakes Pledge" in Hong Kong. This pledge allows storeowners to
hang a sign in their window to indicate that they only sell legiti-
mate products. Over 1,800 storeowners hang such pledges in their
windows, and Hong Kong residents are encouraged to shop in
these stores. The "No Fakes Pledge” was created to increase the
morale in protected, legitimate goods and to decrease the desire for
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fake, lower-quality goods. IPD also organizes annual conferences to
educate Small to Medium Business Enterprises (SMEs) about
obtaining IPR protections for their companies.”” Certainly, this
dedication to educating the public has contributed to the acclaim
of Hong Kong's intellectual property protection model. A 2003
IPR survey revealed that 90 percent of the people in Hong Kong
are aware of IPR and feel that intellectual property protections are
necessary.”’ In response to such statistics, IPD demonstrated its
continued dedication to educating the public by stating,
"[a]lthough respondents are showing more understanding of the
value of intellectual property, there are still too many people who
can't resist buying and using pirated and counterfeit goods. We
shall need to strengthen our education efforts."!

Undoubtedly, educational efforts in China
will be more difficult, as the mainland is signifi-
cantly larger than Hong Kong, and eastern
thoughts on idea sharing are far more engrained in
the minds of the Mainland people. Furthermore,
the problem of local protectionism is not an issue
in Hong Kong. There are many other factors that
distinguish Hong Kong's and Mainland China's
educational efforts and enforcement regimes.
However, at a time when the Chinese government
seems most willing to reform, an increase in public
education is a worthy goal. Developed countries
like Hong Kong and the United States, who are
more experienced in IPR protection, should there-
fore strengthen their efforts to help China educate
its citizens about the importance of IPR.

Developed States: Cooperation in
Educational Efforts

An effective enforcement regime takes extensive planning and
monetary funds. China needs an incredible amount of assistance in
order to comply with demanding pressures from developed states.
Although there are numerous educational programs in China on
IPRs, these programs are often ad hoc and unsuccessful, targeting
high-end officials and business owners that may directly profit
from the counterfeit market. For example, the World Intellectual
Property Organization (WIPO) has many programs to educate
enforcement officials on the importance of IPR protection. These
programs seek to demonstrate effective enforcement procedures
and policies in developed countries.”” However, these programs
overlook an even greater problem in China - the lack of IPR edu-
cation among the public. An increase in programs for the unin-
formed public will prove more successful than programs limited to
officials who may in fact profit from continued IPR infringement.

International agreements cite cooperation as a key factor in
developing IPR protection regimes. Article 69 of the TRIPs agree-
ment indicates that WTO member states should be willing to

exchange information on implementation strategies that each
country has undergone in the fight to enforce IPR.* The U.S.
Department of State argues that the U.S. government should
develop a "unified, mid-to-long term strategic plan for capacity
building in [Chinal, to replace the ad hoc and therefore haphazard
efforts that are currently underway."** It also urges member states
that have a strong interest in IP enforcement in China, such as the
United States, the European Union, and Japan, to collaborate in
their efforts to assist China.

Recent threats by the United States to impose sanctions on
the Chinese for IPR violations, however, are not conducive to
increasing intellectual property protections in the Mainland.
Instead of forcing the Chinese to improve their record on IPR

protection, threats may instead support the view by the Chinese
public that IPR protection is for the benefit of foreign partici-
pants. Imposing sanctions could further alienate the mainland
public and force more individuals to depend on the lucrative
business of counterfeit goods. Alternatively, the United States and
other developed countries should take an increasingly active
involvement in China to provide more resources and education-
al tools to the Chinese people. By supporting government reform,
the public interest in IPR will grow, thereby improving China's
IPR enforcement regime.

Private Sector: Bolstering China's Stake in an
Efficient IPR Enforcement Regime

Realizing the benefits of improved IPR protection in China,
American businesses are working to guide their Chinese counter-
parts in further reformation of its IPR enforcement regime.
Enterprises like Microsoft Corporation are determined to influence
Chinese attitudes about intellectual property rights protection
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through the development of manufacturing enterprises, research
facilities, and training programs at Chinese universities. Having
faced major problems due to China's widespread software piracy,”
Microsoft has vowed to work with local government agencies and
partners to decrease infringement by focusing on education and
enforcement.” By taking advantage of China's desire to develop its
skill in information technology,” Microsoft can simultaneously
promote interest in protecting Microsoft products.

Microsoft's latest investments include US$750 million in
joint ventures with China's software industry, and US$24 million
each year for a three year-period to develop research and educa-
tional programs at Chinese universities.”® Microsoft has also joined
with interested local manufacturers to convince local governments
to help promote the use of licensed software.” Although agree-
ments between Microsoft and Chinese entities do not specifically
address protections of intellectual property rights, Microsoft claims
it is important to ensure that China has a solid domestic market for
intellectual property development and the ability to export soft-
ware.” Obviously, Microsoft is a self-interested party, since
improvements in China's IPR enforcement regime will subse-
quently cut Microsoft's losses due to piracy. However, through its
educational investments, Microsoft hopes to increase awareness
among the Chinese public in order to improve the overall efficien-
cy of the Chinese IP protection regime.

Microsoft is not alone in its effort to educate through private
investment. Other large companies, familiar with protecting intel-
lectual property rights, hope to provide beneficial guidance to
China as well. In 2001, Shure Electronics assisted Chinese officials
in raiding a company in Shenzhen that had created over
US$120,000 worth of fake "Shure" microphones to be exported
out of the country.* To demonstrate dedication to the piracy fight,
Shure then participated in a public ceremony with China's Quality
and Technical Supervision Bureau, where all seized microphones
were destroyed, and promised to invest "every last penny” to reduce
counterfeit production in China.”

Undoubtedly, not all companies can afford to invest in
China, and fewer can afford to provide education assistance with-
out risking millions of dollars to piracy.” But for large, wealthy
American companies, the long-term potential in China's market
is clear: China is ripe for investment, and encouraging IP protec-
tion among China's businesses can only result in long-term ben-
efits for foreign companies. Even smaller companies can partici-
pate by licensing intellectual property rights to Chinese nationals
via joint ventures. American companies can benefit by partnering
with Chinese businesses who understand the system and are able
to navigate the controlling Chinese bureaucracy.* At the same
time, Chinese companies will learn about the benefits of IPR pro-
tection, and thus reinforce the voice of the local business com-
munity in demanding greater enforcement of and penalties for
IPR infringement.

Conclusion

DESPITE INCREASING CRITICISM, CHINA HAS IMPROVED its imple-
mentation and enforcement of WTO requirements. It has already
amended its trademark, patent, and copyright laws, and has initi-
ated reforms to its judicial system. However, most efforts to defeat
counterfeiting and piracy have proven ineffective, and stronger
assistance by developed WTO members is necessary to help China
comply fully with its international intellectual property obligations.
The United States and other developed nations must continue to
assist in educating the Chinese public about the importance of IPR
protection, both financially and by sharing their own educational
strategies.

Private sector participants can also contribute to Chinese
IPR enforcement reform, especially through the formation of joint
ventures with local Chinese entities. While U.S. and other foreign
enterprises may profit from cheap labor and efficient manufactur-
ing, they will also contribute to educating their Chinese counter-
parts about the importance and value of intellectual property
rights protection, who in turn will be more likely to urge govern-
ment officials to improve China's existing IPR enforcement and
protection regime. BEE
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