








they involved “moving equipment.”®® Whether the belief was
innocent or prejudiced is irrelevant under the ADA.*’ Indeed, if
ConAgra Foods had complied with the regulations of the Equal
Employment Opportunity Commission (“EEOC”), D’Angelo
would not have had her career disrupted and could be doing
the other tasks she was used to performing as part of her work
responsibilities.”®
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Although encouraging an“interactive process” would likely,
standing alone, cause employers to increase managerial
decision-making and avoid liability, numerous ADA
‘safeguards’ provide further protections for employer rights.
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Legal ‘Safeguards’ that Fortify Business Autonomy
and Rein in Litigation

Although encouraging an“interactive process” would likely,
standing alone, cause employers to increase managerial decision-
making and avoid liability, numerous ADA ‘safeguards’ provide
further protections for employer rights. In fact, the determina-
tion of whether an accommodation is reasonable is a fact-specific
endeavor.’! Employers cannot be forced to make any and all
accommodations that an employee may request because the
ADA was not intended to interfere with an employer’s decision-
making regarding “core management policy.”>?

For example, the court in U.S. Airways, Inc. v. Barnett sug-
gested that the employer’s ability to devise seniority systems is
an example of a “core” managerial decision-making policy the
ADA may not disturb.”® In Barnett, the Supreme Court held
that seniority systems prevail over requested accommodations
in most cases because the protection of management decision-
making benefits both employers and employees.”® Although the
Court ruled that certain “special circumstances” may overcome
management rights, Justice Stevens' concurring opinion dulled

the ability of employees—actually disabled or “regarded as” dis-
abled—to overcome senior employees’ rights or management’s
authority.>> Courts should, and likely will, give Justice Stevens’
approach an expansive read because the majority’s explanation of
how an employee overcomes the burden of proving “special cir-
cumstances” is vague.’® Moreover, if courts grant employees easy
access to overcome traditional workplace rules, the economic
results may be disastrous for employers.”” Regardless, even if a
plaintiff establishes a need for reasonable accommodation, the
employer can demonstrate undue hardship in providing that
accommodation.”®
Recent judicial expansion of the ADA’s public health and
safety provisions should also assuage employers' concerns of
run-away liability and lesser managerial control.”® For example,
the ADA essentially exempts liability for an employee who is a
“direct threat to others” and himself as well.%* Striking a labor-
management balance, the EEOC “saw a difference between
rejecting workplace paternalism and ignoring specific and
documented risks to the employee himself, even if the employee
would take his chances for the sake of getting a job.”®!
On remand in DAngelo, if the law
1 is interpreted as discussed above, Con-
Agra Foods may avoid risks to both
management policy and workplace safety.
For instance, invoking Barnett, testimony
might reveal that higher-level employees
have a legally enforceable right under
an employee handbook to avoid being
J demoted to lower-level positions, even
though they were “considered qualified”
to do the lower work, in order to accom-
modate D’Angelo under the ADA.%> Additionally, the employer’s
counsel may want to explore the ADA’s “direct threat” provision,
given that ConAgra Foods' upper management allegedly termi-
nated D’Angelo because she “pose[d] a safety hazard to [herself]
and [her] co-workers.”®3
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Mandating reasonable accommodation
for “regarded as” disability situations
fulfills the ADA’s legislative purpose to
curtail employers’ sometimes innocent, but
usually damaging, misperceptions
about employees’ abilities.
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Conclusion

Mandating reasonable accommodation for “regarded as”
disability situations fulfills the ADA’ legislative purpose to
curtail employers’ sometimes innocent, but usually damaging,
misperceptions about employees™ abilities. The D’Angelo Court
should have gone further than simply rubber-stamping the
principle. The interactive process to determine what reasonable
accommodation, if any, is necessary, and the ADA’s protections
for management rights and workplace safety are crucial elements
that were previously overlooked. Not only should these elements
be taken into account for public policy reasons, but they must
also be considered in light of the labor-management balance they
evoke concerning “regarded as” disability claims. @A
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